
Reports of the Committee on Freedom of Association 

Cases Nos. 1129, 1298, 1344, 1351 and 1372 

COMPLAINTS AGAINST THE GOVERNMENT OF NICARAGUA 
PRESENTED BY 

- THE LATIN AMERICAN CENTRAL OF WORKERS (CLAT) 
- THE WORLD CONFEDERATION OF LABOUR (WCL) 

- THE INTERNATIONAL CONFEDERATION OF FREE TRADE UNIONS (ICFTU) 
- THE INTERNATIONAL ORGANISATION OF EMPLOYERS (IOE) 

COMPLAINT CONCERNING THE OBSERVANCE BY NICARAGUA OF THE 
FREEDOM OF ASSOCIATION AND PROTECTION OF THE RIGHT TO ORGANISE 
CONVENTION, 1948 (NO. 87), THE RIGHT TO ORGANISE AND COLLECTIVE 

BARGAINING CONVENTION, 1949 (NO. 98), AND THE TRIPARTITE 
CONSULTATION (INTERNATIONAL LABOUR STANDARDS) CONVENTION, 1976 

(NO. 144), PRESENTED BY SEVERAL EMPLOYERS' DELEGATES TO THE 
73rd SESSION (1987) OF THE CONFERENCE UNDER ARTICLE 26 

OF THE CONSTITUTION OF THE ILO 

4. For several years now, the Committee on Freedom of 
Association has been seized of various complaints of violation of the 
right of association and of freedom of association in Nicaragua. Five 
cases are currently before the Committee, of which two (Nos. 1129 and 
1298) are presented by international organisations of workers (CLAT, 
WCL and ICFTU) and three (Nos. 1344, 1351 and 1372) by the 
International Organisation of Employers. 

5. Cases Nos. 1298 and 1344 were last examined by the Committee 
at its November 1986 meeting and Cases Nos. 1129 and 1351 in February 
1987. (See respectively 246th Report, paras. 197 to 265, and 248th 
Report, paras. 421 to 436, approved by the Governing Body at its 234th 
and 235th Sessions (November 1986 and February-March 1987).) In the 
absence of a reply from the Government, the Committee has not yet 
examined Case No. 1372. 

6. Subsequently, the Government supplied observations in 
communications dated 5 May 1987 (for Case No. 1129), 14 August 1987 
(for Cases Nos. 1129, 1298, 1344 and 1351), 13 January 1988 (for Cases 
Nos. 1129 and 1298) and 3 February 1988 (for Cases Nos. 1298, 1344 and 
1372). 

7. In addition, in a communication of 17 June 1987, several 
employers' delegates to the 73rd Session (1987) of the International 
Labour Conference presented a complaint against the Government of 
Nicaragua, under article 26 of the Constitution of the ILO, for 
violations of the Freedom of Association and Protection of the Right 
to Organise Convention, 1948 (No. 87), the Right to Organise and 
Collective Bargaining Convention, 1949 (No. 98), and the Tripartite 
Consultation (International Labour Standards) Convention, 1976 (No. 
144), all three ratified by Nicaragua. The Government furnished its 
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observations on this complaint in a communication of 5, 19 and 28 
January 1988. 

A. Complaints lodged by the workers' organisations 

(a) Previous examinations of the 
cases by the Committee 

8. In Case No. 1129, presented by the CLAT and the WCL, the 
allegations related to the sentencing of trade unionists by the 
anti-Somoza people's courts, the searching and ransacking of the 
archives of the Central of Nicaraguan Workers (CTN), the arrest of 
trade unionists, some of whose homes were searched, and death threats. 

9. At its meeting in February 1987, the Committee had requested 
the Government to send its observations on these allegations and, in 
particular, to supply the text of the judgements handed down by the 
anti-Somoza people's courts in respect of the trade unionists 
mentioned by the complainants. 

10. In Case No. 1298, presented by the ICFTU, the allegations 
related to the arrest of trade unionists, the suspension of the trade 
union magazine of the Confederation of Trade Union Unity (CUS), 
measures of intimidation and threats made by the State Security Police 
and by officials against members of the CUS. 

11. At its November 1986 meeting the Committee had requested the 
Government to keep it informed of the development of the trial under 
way against a number of trade unionists for having stolen cattle and 
asked it to send observations on the trade unionists to whom it had 
failed to refer and who, according to the ICFTU, were under arrest 
(Eduardo Gutierrez, Juan Gaitan and Enrique Flores). The Committee 
had also requested the Government to reply to the allegation that the 
daughters, wives and mothers of arrested trade unionists had been 
threatened with imprisonment if their fathers, husbands, and sons did 
not give up their CUS membership. Lastly, the Committee had deplored 
the fact that the Government had not replied to the allegations 
contained in the ICFTU communications dated IU and 23 January 1986 
(banning of the CUS trade union review and the summoning by the State 
Security Police of members of the CUS, together with acts of 
intimidation and threats. The Committee had requested the Government 
to furnish information on these aspects of the case. 

(b) The Government's replies 

12. In its reply of 5 May 1987 the Government supplied the text 
of a sentence handed down by the anti-Somoza people's court of appeal 
on 26 June 1985 in respect of several persons mentioned in Case No. 
1129. The sentence states that the persons concerned belong to a 
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counter-revolutionary organisation, the Nicaraguan Democratic Front. 
Some of them had travelled secretly to Honduras, where they were in 
contact with leaders of the organisation and where they were entrusted 
with military and economic intelligence missions. They also helped to 
recruit people for the organisation and took part in meetings of a 
subversive nature. The appeal court, considering that the court of 
the first instance had gathered sufficient evidence to sentence the 
persons in question, upheld the prison sentences but reduced them from 
eight to six years for Mr. Narciso, Mr. Silva Gaitan, Mr. Arcadio 
Antonio Ortiz Espinoza and Mr. Milton Silva Gaitan, and from five to 
four years for Mr. Orlando Antonio Napoleon Molina Aguilera, Mr. 
Orlando Antonio Mendoza Laguna and Mr. Daniel Antonio Aguilar Zapata. 

13. In its communications of 13 January and 3 February 1988, the 
Government also supplied the texts of two other rulings handed down by 
anti-Somoza people's appeal courts. One of the rulings discharged the 
persons whom the complainants, referred to as trade unionists charged 
with stealing cattle. The other ruling confirms the sentence of five 
years' imprisonment and two years' detention with hard labour, for 
infringement of the law on the maintenance of public law and order, 
passed on Ricardo Efrain Cervantes Rizo on the grounds of his 
membership of a counter-revolutionary organisation - .the Nicaraguan 
Democratic Movement - his participation in subversive meetings aimed 
at planning attacks and finding premises for military training, and 
the drafting of tracts calling for a boycott of the fourth anniversary 
of the Revolution, as well as sabotaging petrol pumps belonging the 
ENABUS enterprise. 

14. In its communication of 14 August 1987, the Government 
explained that the anti-Somoza people's courts were set up in 
accordance with international law and national legislation to deal 
with offences against public order and national security. 
Consequently, the Government maintains, these courts are not called 
upon to judge a particular social class or people with a specific 
ideology. On the contrary, their jurisdiction is determined 
objectively and any citizen, of whatever social class, religion, 
colour, or race, who commits an offence against public order and 
security will be judged by these courts. The jurisdiction of the 
court is determined by the nature of the offence regardless of who has 
committed it. 

15. As regards the searches carried out at the CTN headquarters, 
the Government reaffirms that these were motivated by an internal 
split in this central trade union organisation, which still persists, 
and in which the Government has not intervened. The Government states 
that the trade union movement in the country has become so extensive 
that divergences occur even within confederations. The Government 
confines itself to ensuring that these divergences, which are natural 
in a society that is opening up, are contained within a certain 
framework which does not undermine public order or harm third parties. 

16. The Government also denies that detained persons or their 
families were subjected to torture or death threats. In this respect 
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the Government considers that the Committee should ask the complainant 
organisation for the necessary evidence. The Government states that 
physical elimination and torture have never been a deliberate practice 
and that, since the triumph of the revolution, the Government has 
shown its deep concern with and interest in scrupulous respect for 
life and physical integrity. According to the Government, if a few 
cases of irregularity have occurred, they are exceptional and were 
investigated and the persons responsible punished with the utmost 
rigour of the law. 

17. As regards the problems concerning the CUS, the Government 
reaffirms that these problems - and especially the attack on the 
organisation's headquarters - arose out of differences within the 
organisation concerning its membership or non-membership of a 
particular political group. An attitude of non-intervention in this 
type of dispute on the part of the police cannot be interpreted as 
"passiveness". 

18. The Government categorically rejects the allegations 
concerning threats against the families of trade unionists to oblige 
the latter to give up their union membership. The Government states 
that it does not go in for this type of blackmail and has no interest 
in destroying or undermining a trade union organisation of any kind 
since it is in favour of political and trade union pluralism. It adds 
that proof of this statement is seen in the fact that the CUS and 
other trade union organisations continue to operate freely. 

19. As regards the suspension of the CUS journal, the 
Government, in its letter of 3 February 1988, states that the journal 
was edited and circulated 19 times without having fulfilled the 
registration formalities required by the General Act on communications 
media. Since these formalities were lacking, the journal was 
sanctioned by the Directorate of Communications Media. The Government 
adds that now that the state of emergency has been lifted, it has 
authorised the operation of a series of communications media, 
including the CUS journal. 

B. Complaints lodged by the International 
Organisation of Employers 

(a) Previous examinations of the cases 

20. In Case No. 1344, the IOE had alleged that the assets, land 
and enterprises of several leaders of the Council of Private 
Enterprise (COSEP) and of its President, Mr. Enrique Bolafios, had been 
confiscated. The Directorate of Communications Media had, moreover, 
banned publication in the newspaper La Prensa of an open letter from 
the COSEP and of the reactions of Mr. Bolano to the confiscation of 
his land and to defamatory accusations made against him. The IOE also 
referred to the expulsion from the country of Mr. Frank Bendana, 
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Vice-President of the COSEP and the instigation of disorder by outside 
workers using army vehicles in the Bolanos-Saimsa enterprise. 

21. At its meeting in November 1986, the Committee noted that 
the Government had furnished information on only one of the many 
allegations (i.e. the confiscation of Mr. Bolanos' lands). Since the 
purpose of all the allegations was to demonstrate a discriminatory 
attitude with regard to the COSEP, the Committee requested the 
Government to send an urgent reply on the matter. 

22. In Case No. 1351, the IOE had alleged that on 7 September 
1985 (Private Enterprise Day), the President of the COSEP was placed 
under house arrest. The IOE subsequently referred to the 
re-establishment of the state of emergency throughout the country on 9 
January 1987 for a period of one year, and to the suspension of 13 
provisions in the new Constitution, including the inviolability of the 
home, correspondence and the media (article 26);, the right to express 
opinions in public and in private, individually or collectively, 
verbally, in writing or by any other means (article 30); the right to 
free movement within the country as well as to enter and leave it 
(article 31); the guarantee against arbitrary arrest (article 33); 
the right to habeas corpus (in respect of acts against public order) 
and amparo (trade union immunity) (article 45); the right of workers 
to establish organisations in defense of their interests (article 
49); the right of assembly without prior authorisation (article 53); 
the right to demonstrate in public (article 54); the right to receive 
correct information, and to seek, receive and disseminate information 
and opinions verbally, in writing or by any other means (article 66); 
the guarantee against censorship (articles 67 and 68 (second part)); 
and the right to strike (article 83). 

23. At its meeting in February 1987, the Committee had requested 
the Government to end the state of emergency in the near future. In 
the meantime it had requested the Government to limit the application 
of the state of emergency to certain geographical areas. In any case, 
it had added, it would be necessary to safeguard the exercise of 
specifically trade union rights such as the right to establish 
organisations, the right to hold meetings on trade union premises and 
the right to strike in non-essential services. With this in mind, the 
Committee had requested the Government to have recourse, in its 
relations with occupational organisations, to measures provided for 
under ordinary law rather than to emergency measures. 

24. In Case No. 1372, the IOE had alleged that the Government 
had ordered the closure, for an undetermined period, of the daily 
newspaper La Prensa, which was used regularly by the COSEP to 
disseminate information concerning employers and problems encountered 
by them and their organisations. 

25. At its meeting in May 1987, the Committee addressed an 
urgent appeal to the Government to supply its observations on this 
case. 
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(b) The Government's reply 

26. In its communication of 14 August 1987, the Government 
reaffirmed that the confiscation of lands had been undertaken to meet 
the great needs of the rural population, of whom there was a 
particularly dense concentration in certain areas. The allocation of 
the land had been undertaken in accordance with the law. This was 
not, according to the Government, a matter of discrimination against 
the COSEP since a large number of members of this body go about their 
production activities in the normal way and enjoy the full exercise of 
their rights, both in their relations with the Government and in the 
defence of their private interests. Many members of the COSEP receive 
direct state financing for their economic activities. 

27. In its communication of 3 February 1988, the Government 
supplies additional information on the allegations relating to the 
confiscation of the property of COSEP leaders. In the cases of 
Messrs. Bendana and Lanzas, in accordance with the law on agrarian 
reform, their agricultural companies had been expropriated after it 
was determined that the running of these enterprises was deficient. 
The Agrarian Tribunal heard appeals on the subject and confirmed the 
resolutions of the Ministry of Agricultural Development and Reform. 
Mr. Gurdian's property was in a difficult situation as regards the 
banks which was the subject of court proceedings during Somoza's 
regime. The enterprise had been taken over by its workers who had 
been exploited for many years. This was done without any government 
involvement; the Government had however, confiscated this 
enterprise. As regards Mr. Reyes' enterprise, the Government states 
that in 1983 this person had been declared an absent landlord by a 
resolution of the Ministry of Justice in conformity with Decree No. 
760 of 1981. This Decree provided for the confiscation of property 
needed for national reconstruction and belonging to owners who had 
left the country. Absences could be explained to the Ministry of 
Justice and those concerned could make a declaration of 
"non-abandonment" of their property, but Mr. Reyes had never made use 
of his right to use these procedures. Lastly, according to the 
Government, the allegation that disruptions were encouraged in the 
Bolanos-Saimsa enterprise, is completely false. 

28. As for the allegations that Mr. Bendana was expelled from 
the country, the Government indicates that there is no trace of any 
such measure in the archives of the Ministry of Justice. 

29. As regards the events connected with Private Enterprise Day, 
the Government, in its communication of 14 August 1987, reaffirms that 
no citizen had been deprived of his freedom on this occasion. 

30. As regards the closure of the newspaper La Prensa, in its 
communication of 3 February 1988, the Government states that this 
newspaper has been permitted circulation again, without any 
censorship, as from mid-October 1987. Its recent editions have 
contained articles by and interviews with COSEP leaders including 
Messrs. Bolanos and Gurdian. 
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C. Complaint lodged under article 26 of the Constitution 

(a) Allegations contained in the complaint 

31. This complaint, dated 17 June .1987, is signed by Mr. Henri 
Georget, Employers' delegate, Niger, Mr. Johan von Holten, Employers' 
delegate, Sweden, Mr. Hiroshi Tsujino, Employers' delegate, Japan, Mr. 
Javier Ferrer Dufoll, Employers' delegate, Spain, Mr. Arthur Joao 
Donato, Employers' delegate, Brazil, Mr. Raoul Inocentes, Employers' 
delegate, Philippines, Mr. Wolf Dieter Lindner, Employers' delegate, 
Federal Republic of Germany, Mr. Tom D. Owuor, Employers' delegate, 
Kenya, and Mr. Ray Brillinger, Employers' delegate, Canada. In two 
separate communications, Mr. Roberto Favelevic, Employers' delegate, 
Argentina, and Mr. Vincente Bortoni, Employers' delegate, Mexico, 
associated themselves with the complaint. 

32. In their communication, the complainants recall that since 
1981 at least 21 complaints have been lodged with the ILO by 
organisations of workers and employers concerning infringements by the 
Government of Nicaragua of its obligations under Convention No. 87. 
The infringements consisted of murder (Case No. 1007), physical 
aggression (Cases Nos. 1031, 1129, 1169, 1185 and 1298), torture 
(Cases Nos. 1283 and 1344), arbitrary arrests (Cases Nos. 1007, 1031, 
1047, 1084, 1129, 1148, 1169, 1185, 1208, 1283, 1298, 1344 and 1351), 
violation of domicile (Cases Nos. 1129 and 1148), pillaging of offices 
(Cases Nos. 1129 and 1298), confiscation of land (Case No. 1344), 
restrictions on freedom of movement (Cases Nos. 1103, 1114, 1129, 1317 
and 1351), violations of freedom of expression (Cases Nos. 1084, 1129 
and 1283) and a number of other questions involving non-recognition of 
organisations of self-employed workers until complaints could be 
presented to the ILO. Any occupational organisation of employers or 
workers which does not submit to the authority of the Sandinista 
National Liberation Front (FSLN) is, according to the complainants, 
the subject of government repression either through its officials or 
through organised gangs. Consequently Nicaragua has been in a state 
of emergency for several years. This state of emergency has been 
continually extended, most recently by Decree No. 245 of 9 January 
1987. The complainants add that the state of emergency is used by the 
Government to suppress all rights and freedoms that are essential for 
the satisfactory implementation of Convention No. 87 and to suppress 
any opposition to the interests of the authorities. Moreover, a new 
Constitution was promulgated in January 1987 which implicitly denies 
employers the right of association, which they had enjoyed previously, 
while granting this right to many other categories which, for the 
complainants, is an obvious infringement of Article 2 and Article 8, 
paragraph 2, of Convention No. 87. 

33. The complainants allege furthermore that Decree No. 530, 
issued by the Government on 24 September 1980 has, since its 
application, made collective agreements subject to approval by the 
Ministry of Labour for reasons of economic policy - which, in fact, 
makes freedom to bargain collectively quite meaningless. The 
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complainants consider that although the competent bodies of the ILO 
have repeated that this is an infringement of Convention No. 98, the 
Government has done nothing to remedy the situation. In particular, 
wages cannot be the subject of collective bargaining since they are 
determined by the National System of Labour and Wage Organisation 
(SNOTS) which classifies every conceivable form of employment and 
fixes the corresponding remuneration. The complainants point out that 
this violation of Article 4 of the Convention was the subject of a 
recommendation by the Committee of Experts on the Application of 
Conventions and Recommendations. 

34. The complainants state, moreover, that the most 
representative organisation of employers in Nicaragua is the Council 
for Private Enterprise (COSEP). This organisation is covered by 
Article 1 of the Tripartite Consultation (International Labour 
Standards) Convention, 1976 (No. 144). Nevertheless, according to the 
complainants, the Government has not consulted the COSEP on procedures 
which ensure effective consultations, in accordance with Article 2 of 
the instrument. Contrary to what it stated in its report on the 
application of the Convention, the Government has also neglected to 
consult the COSEP on matters covered by Article 5 of the Convention 
and, consequently, the complainants maintain, the Government has 
respected none of its obligations under the Convention in so far as 
they relate to consultations with the COSEP. 

35. In conclusion, the complainants request that this complaint 
be examined and a report drawn up by a Commission of Inquiry, in 
accordance with article 26, paragraph 3, of the Constitution of the 
ILO since, in particular, the Government is ignoring the 
recommendations of the Governing Body Committee on Freedom of 
Association and of the Committee of Experts on the Application of 
Conventions and Recommendations, both of which have already expressed 
their views on the questions referred to above. 

(b) Decision of the Governing Body 

36. At its November 1987 Session, the Governing Body, at the 
proposal of its Officers, took the following decisions concerning the 
complaint in question: 

(a) the Government of Nicaragua, as the Government against which the 
complaint was lodged, should be invited by the Director-General 
to communicate its observations on the complaint by 15 January 
1988 at the latest; 

(b) at its 239th Session, the Governing Body would determine in the 
light of (i) the recommendations of the Committee on Freedom of 
Association concerning those aspects of the complaint received 
that concerned freedom of association, (ii) information that 
might be furnished by the Government of Nicaragua, and (iii) the 
recommendations of the Committee on Freedom of Association on 
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cases still outstanding, whether the complaint as a whole should 
be referred to a Commission of Inquiry. 

(c) The Government's reply 

37. In its reply of 5 January 1988, the Government states that 
although it is true that several complaints claiming infringement of 
freedom of association have been presented, it is also true that these 
matters were closed since the Government had shown that they had 
nothing to do with trade union affairs, but rather involved offences 
punishable under common law. 

38. The Government states that on 9 January 1987, by Decree No. 
245, it re-established the state of emergency as a legal means to 
defend itself against the war waged by the United States against 
Nicaragua; enforcement of the state of emergency is thus designed tq 
forestall counter-revolutionary activities, thereby preserving the 
rights of Nicaraguan citizens. According to the Government, the 
statement that Decree No. 245 suspends several trade union rights is 
totally wrong since, among the rights suspended none is of a strictly 
trade union nature. The only suspended right involving labour matters 
is the right to strike, which is not a trade union right but a right 
of workers whether or not they belong to a union. 

39. The Government adds that the establishment of the state of 
emergency is in line with the provisions of article 4 of the 
International Covenant on Civil and Political Rights and article 27 of 
the American Convention of Human Rights. 

40. According to the Government, the state of emergency has in 
no way prevented the development of the trade union movement or the 
freedom of workers to join occupational organisations. Between 1980 
and 1986, workers in both towns and the countryside set up a total of 
1,203 unions. 

41. The Government considers that it is important to recall that 
the ruling handed down by the International Court of Justice on 27 
June 1986 gives fundamental legal support to the Government and to its 
right to defend its sovereignty, territorial integrity and economic 
and political independence through the international legal order. 
According to the Government, it is the policy of aggression against 
Nicaragua and not the state of emergency which is the cause of the 
difficult and exceptional circumstances being experienced by 
Nicaraguan society as a whole. The Government emphasises that it 
hopes to suspend the state of emergency when the causes which were 
behind its introduction no longer obtain. 

42. The Government goes on to say that the fact that the right 
of employers to organise is not embodied in the Constitution should 
not be understood as a prohibition since article 49 of the political 
Constitution sets forth the general principle of the right to organise 
of all persons in order to defend their interests. Moreover, the 
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employers' right to organise is established in the Labour Code and in 
the regulations governing occupational associations. 

43. As regards Decree No. 530 of 1980, the Government considers 
that the provisions in question in no way constitute an infringement 
of the right of employers' and workers' organisations to negotiate 
collective agreements and, in accordance with the ILO's principle of 
tripartism, provision is made for the intervention of the Ministry of 
Labour. Conditions of employment are negotiated by means of a 
conciliation procedure. If the latter fails the Ministry of Labour 
cannot impose the terms of a collective agreement on the parties. The 
matter must be resolved, during a state of emergency, by an 
arbitration tribunal which comes under the judicial authorities and, 
in normal times, by the procedure relating to the right to strike. 

t*t*. The national system for organising labour and wages enables 
employers and workers to take part in discussing the bases of the 
content of work in order to determine wages according to criteria of 
quantity and complexity. 

45. Lastly, the Government considers that Convention No. 144 has 
not been infringed since consultations have taken place with the 
organisations which the Government, in its sovereignty, has considered 
to be the most representative. However, it has no objection to 
consulting the COSEP as well in due course. 

46. In its communication of 19 January 1988, the Government 
supplies the text of a communique stating that as from 19 January the 
state of emergency is suspended throughout the territory. The 
Government also states in this communique that it intends to apply the 
Amnesty Act, No. 33, when a ceasefire takes place and the groups which 
have taken up arms return to civilian life. If no such ceasefire 
takes place, the Government will release the persons concerned if the 
Government of the United States or a Central American Government 
decides to accept them. They will be authorised to return to 
Nicaragua at the end of the war. 

47. In a subsequent communication dated 28 January 1988, the 
Government supplies the text of Decrees No. 296 which abolishes the 
anti-Somoza People's courts and No. 297 which lifts the state of 
emergency for the whole country and restores the rights and guarantees 
laid down in the Nicaraguan Constitution. 

D. The Committee's conclusions 

48. The cases presented to the Committee by workers' 
organisations relate to the sentencing and arrest of trade unionists, 
some of whom were tortured, to threats made to trade unionists and 
their families, to searches of the headquarters of a trade union 
confederation and to the suspension of a trade union review. 
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49. As regards the sentencing of trade unionists, the Government 
has furnished the text of a ruling handed down by an anti-Somoza 
people's court of appeal in respect of a number of persons who were 
listed as trade unionists in the complainants' communications. 
According to the text of the ruling, the persons concerned were 
allegedly sentenced for belonging to an organisation of a subversive 
nature, for clandestine travel abroad and for carrying out military 
and economic intelligence missions. The ruling makes no reference 
whatsoever to membership of a trade union organisation or to 
activities that might be considered to be of a trade union nature. 

50. The Committee notes that the Government has still not 
replied to a number of allegations concerning the arrest of trade 
unionists Eduardo Aburto, Eric Gonzalez, Carlos Herrera, Sergio Rosa 
and Eugenio Membreno. 

51. As regards the torture or threats alleged to have been 
carried out against trade unionists or their families, the Committee 
notes that the Government completely rejects these allegations, 
stating that although there may have been some exceptional cases, they 
were the subject of investigations and penalties. Noting the 
discrepancies between the complainants' allegations and the 
Government's reply on this point, the Committee is obliged to recall 
that governments should give the necessary instructions to ensure that 
no detained person is subjected to ill-treatment and to provide for 
effective punishment in cases where there is evidence of ill-treatment. 

52. As regards the search of the premises of the Central of 
Nigaraguan Workers, the Committee notes that, according to the 
Government, this measure was motivated by internal dissension within 
the organisation. The Government does not, however, indicate whether 
this search was carried out with a warrant. The Committee therefore 
requests the Government to indicate whether this was the case. The 
Committee recalls that trade union premises should not be searched 
unless a warrant has been obtained from the ordinary judicial 
authority. [See, for example, 236th Report, Case No. 1269 (El 
Salvador), para. 536.] In addition, the Committee considers that even 
if a warrant had been obtained from the ordinary judicial authority 
for a search, this in no way justified the ransacking of the CTN 
premises which the complainants described. 

53. The Committee takes note of the reasons which formed the 
basis of the suspension of the review of the CUS, namely the 
non-fulfilment of certain legal formalities required by the General 
Act of Communications Media. It also notes that this review has been 
authorised to circulate again. The Committee must, however, recall 
that the right to express opinions without previous authorisation 
through the press is one of the essential elements of the rights of 
occupational organisations. 

54. The complaints lodged with the Committee by the IOE relate 
to a campaign against the leaders of the Council for Private 
Enterprise (COSEP) and in particular to the confiscation of assets, 
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land and enterprises belonging to them and the expulsion of one of 
them from the country; the house arrest of the President of the COSEP 
during Private Enterprise Day in September 1985, the re-establishment 
of the state of emergency suspending for one year certain 
constitutional liberties, and the closure for an indefinite period of 
the newspaper La Prensa, which was used by the COSEP to disseminate 
information of concern to employers. 

55. As regards the expropriation of land and assets of the 
leaders of the COSEP, the Committee notes the Government's explanation 
that most of these measures corresponded to the needs of agrarian 
reform. While realising that the persons mentioned in the IOE's 
complaint cannot take advantage of their position as COSEP leaders to 
evade the consequences of an agrarian reform policy, the Committee 
must nevertheless point out with concern that these measures have 
allegedly affected a large number of leaders of the employers' 
organisation in a discriminatory fashion. It expresses the hope that 
the persons in question will be fairly compensated for their losses as 
provided for by law. 

56. The Committee notes the Government's statement that there is 
no trace of any expulsion order against Mr. Frank Bendana, the 
Vice-President of COSEP. Given the contradiction between the 
complainants' version of the facts and that of the Government, the 
Committee can only recall generally, that the expulsion of leaders of 
employers' or workers' organisations from their country for having 
been involved in activities linked to their position, is not only 
contrary to human rights, but also interferes in the activities of the 
organisations to which they belong [see, for example, 236th Report, 
Case No. 963 (Grenada) para. 78]. 

57. The Government has not made a specific reply to the requests 
for information concerning the house arrest of the President of the 
COSEP during Private Enterprise Day. It confines itself to stating 
that no citizen was deprived of his liberty on that occasion. The 
Committee notes this information but regrets that the authorities 
banned the celebrating of this Private Enterprise Day. 

58. The Committee notes that the newspaper La Prensa is once 
again circulating freely and expresses the hope that this measure will 
be final. It would, indeed, recall that the right of an employers' or 
workers' organisation to express its opinions uncensored through the 
independent press should in no way differ from the right to express 
opinions in exclusively occupational or trade union journals [see, for 
example, 217th Report, Case No. 963 (Grenada), para. 538]. 

59. Lastly, as concerns the suspension of the state of 
emergency, the Committee refers to the considerations set out 
hereafter concerning the complaint lodged under article 26 of the 
Constitution of the ILO. 

60. The Governing Body must consider, in the present case, the 
advisability of setting up a Commission of Inquiry under article 26 of 
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the Constitution. This complaint contains allegations concerning the 
non-observance of Convention No. 87 based mainly on the 21 complaints 
examined by the Committee, suspension of certain constitutional 
freedoms, non-recognition in the national Constitution of the 
employers' right to organise; and on the non-observance of Convention 
No. 98_based on the absence of free collective bargaining; and on the 
non-observance of Convention No. 144 based on the Government's failure 
to consult the COSEP. 

61. As regards the allegations relating to violations of 
Convention No. 87, the Committee recalls that on each of the cases 
cited by the complainants it has adopted conclusions which were 
approved by the Governing Body, and which contain precise 
recommendations addressed to the Government. The facts in the replies 
supplied by the Government during the examination of these cases are 
in a number of instances in contradiction with the allegations made by 
the authors of the complaints. The Committee is therefore not in a 
position at the moment to draw conclusions from the basis of all these 
cases on the general situation prevailing in Nicaragua in the freedom 
of association field. 

62. As regards the allegations concerning the non-observance of 
Convention No. 98, the Committee notes that the Committee of Experts 
has considered whether the wage fixing system is in conformity with 
Article 4 of the Convention. 

63. Finally, as regards the application of Convention No. 144, 
the Committee recalls that it has indicated that pre-established, 
precise and objective criteria for the determination of the 
representativity of workers' and employers' organisations should exist 
in the legislation and such a determination should not be left to the 
discretion of governments. 

64. The Committee notes that the Government has stated that the 
only labour right suspended by the state of emergency is the right to 
strike. As regards the employers' right to organise, the Government 
points out that this right is recognised by the Labour Code and the 
regulations governing occupational associations and states that it is 
willing to consult the COSEP, in due course, on matters concerning' 
international labour standards. 

65. Furthermore, in a more recent communication, the Government 
announces the suspension of the state of emergency and its 
willingness, subject to certain conditions, to apply the Amnesty Act. 
The Committee requests the Government to furnish detailed information 
on the consequences of the suspension of the state of emergency for 
the activities of employers' and workers' organisations and on 
developments in the possible application of the Amnesty Act. The 
Committee, while noting this favourable development, observes, 
however, that there is a major contradiction between the allegations 
made in the complaint and the replies of the Government concerning the 
areas covered by Conventions Nos. 87, 98 and 144. These 
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contradictions concern the conformity of certain texts with the 
instruments mentioned and concern factual questions. 

66. Moreover, the Committee of Experts on the Application of 
Conventions and Recommendations is to examine, at its next session in 
March 1988, the application by Nicaragua of Conventions Nos. 87 and 98 
on the basis of the information supplied by the Government at the last 
session of the Conference to the Committee on the Application of 
Standards, and of the latest developments that have taken place in the 
country. 

67. The Committee considers that the Government's reply for its 
next session in May, together with the comments of the Committee of 
Experts, are elements that should be taken into consideration in 
determining the action to be taken on the complaint lodged under 
article 26 of the Constitution. The Committee therefore decides that 
it will examine at its next meeting in May 1988, on the basis of this 
information, the advisability of setting up a Commission of Inquiry. 

The Committee's recommendations 

68. In the light of its foregoing interim conclusions, the 
Committee invites the Governing Body to approve the following 
recommendations: 

(a) The Committee requests the Government to supply its observations 
on the allegations concerning the arrest of trade unionists, to 
which it has still not replied. 

(b) The Committee urges the Government to ensure that instructions 
are given so that no detainee is subjected to ill-treatment and 
that provision is made for effective punishment where there is 
evidence of such treatment. 

(c) The Committee requests the Government to ensure that searches of 
trade union premises are carried out only on orders from an 
ordinary court. It requests the Government to indicate whether a 
warrant was in fact issued for the search of the CTN premises. 

(d) The Committee, while noting that the expropriation of land and 
assets belonging to the leaders of the COSEP is, according to the 
Government, part of an agrarian reform, notes with concern that 
these measures have allegedly affected in a discriminatory way a 
large number of COSEP leaders. It expresses the hope that the 
persons concerned will be fairly compensated for their losses in 
accordance with the law. 

(e) The Committee once again deplores the fact that the authorities 
banned celebration of Private Enterprise Day, organised by the 
COSEP. 
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(f) The Committee notes that the trade union review of the CUS and 
the newspaper La Prensa can again be published and circulated and 
expresses the hope that these measures will be final. It would 
indeed draw the Government's attention to the principle that the 
right to express opinions through the press without previous 
authorisation is one of the essential elements of the rights of 
workers' and employers' organisations. 

(g) The Committee notes that the Government has announced the lifting 
of the state of emergency. It requests the Government to supply 
detailed information on the consequences of the suspension of the 
state of emergency as regards the activities of employers' and 
workers' organisations and on developments in the situation 
concerning the possible application of the Amnesty Act. However, 
the Committee observes that there is a major contradiction 
between the allegations made in the complaint and the replies of 

, the Government concerning the areas covered by Conventions Nos. 
87, 98 and 144. These contradictions concern the conformity of 
certain texts with the instruments mentioned and concern factual 
questions. 

(h) The Committee decides that it will examine at its next meeting in 
May 1988 the advisability of setting up a Commission of Inquiry 
in response to the complaint lodged under article 26 of the 
Constitution, on the basis of the information which will be 
supplied by the Government and the comments which will be 
formulated by the Committee of Experts on the Application of 
Conventions and Recommendations of the application by Nicaragua 
of Conventions Nos. 87 and 98. 

Geneva, 19 February 1988. Roberto Ago, 
Chairman. 
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INTERNATIONAL LABOUR OFFICE 
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Reports of the Committee on Freedom of Association 
(256th, 257th and 258th Reports) 

256TH REPORT1 

I. INTRODUCTION 

1. The Committee on Freedom of Association, set up by the 
Governing Body at its 117th Session (November 1951), met at the 
International Labour Office, Geneva, on 19, 20 and 24 May 1988 under 
the chairmanship of Mr. Roberto Ago, former Chairman of the Governing 
Body. 

2. The members of the Committee of Venezuelan and New Zealand 
nationality were not present during the examination of the cases 
relating to Venezuela (Cases Nos. 1408 and 1412) and New Zealand (Case 
No. 1385). 

* * 

3. The Committee is currently seized of 55* cases in which 
the complaints have been submitted to the governments concerned for 
observations. At its present meeting it examined 23 cases in 
substance, reaching definitive conclusions in eight cases and interim 

1 The 256th, 257th and 258th Reports were examined and approved 
by the Governing Body at its 240th Session (May-June 1988). 

2 This figure includes the cases relating to Turkey (Cases Nos. 
997, 999 and 1029) and Nicaragua (Cases Nos. 1129 and 1298) which are 
examined in the Committee's 257th and 258th Reports, respectively. 
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conclusions in 15 cases; the remaining cases were adjourned for the 
various reasons set out in the following paragraphs. 

* 
* * 

New cases 

4. The Committee adjourned until its next meeting the cases 
relating to Spain (Case No. 1433), Canada (Cases Nos. 1438 and 1451), 
Paraguay (Case No. 1446), El Salvador (Case No. 1441), Nicaragua (Case 
No. 1442), Denmark (Case No. 1443), the Philippines (Case No. 1444), 
Peru (Cases Nos. 1445 and 1450), St. Lucia (Case No. 1447), Norway 
(Case No. 1448) and Mali (Case No. 1449) concerning which it is 
awaiting information or observations from the Governments concerned. 
All these cases relate to complaints submitted since the last meeting 
of the Committee. 

Subsequent adjournments 

5. The Committee is still awaiting observations or information 
from the Governments concerned in the cases relating to Haiti (Case 
No. 1396), Zambia (Case No. 1406), Bahrain (Case No. 1413), Brazil 
(Case No. 1417), Denmark (Case No. 1421), Fiji (Case No. 1425) and 
Indonesia (Case No. 1431). As regards Cases Nos. 1420 (United States) 
and 1439 (United Kingdom), the Governments have indicated that their 
observations will be sent shortly. The Committee adjourned these 
cases and requests the Governments of these countries to transmit the 
information or observations requested. 

6. As regards Case No. 1341 (Paraguay), Case No. 1385 (New 
Zealand), Case No. 1426 (Philippines), Case No. 1428 (India) and Case 
No. 1432 (Peru), the Committee has received the Governments' 
observations and intends to examine these cases in substance at its 
next meeting. 

7. As regards Case No. 1397 (Argentina), in a communication of 
9 March 1987, the General Confederation of Labour (CGT) presented a 
complaint alleging that the Government had still not repealed Acts 
Nos. 21307 of 1976 on the fixing of wages and 22105 of 1979 on 
occupational workers' associations, both adopted by the military 
authorities when in power. According to the CGT, the numerous 
restrictions on freedom of association and collective bargaining 
contained in these Acts are still in force. In communications of 
16 February and 28 April 1988, the Government states that the National 
Congress has approved Acts on collective bargaining and trade union 
associations. The Committee takes note of this information with 
interest and observes that it is now for the Committee of Experts on 
the Application of Conventions and Recommendations to examine the new 
legislation in the context of its supervision of the application of 
Conventions ratified by Argentina. 
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8. As regards Case No. 1403 (Uruguay), at its February 1988 
meeting the Committee examined one aspect of the case concerning the 
determination of essential services and the imposition of minimum 
services during certain strikes. The Government indicated in a letter 
of 9 May 1988 that its reply to the other aspects of the case, 
including numerous allegations of anti-union discrimination, would be 
sent shortly, in particular the report and resolution adopted by the 
Investigating Commission set up by the Ministry of Labour and Social 
Security so as to determine the truth of the allegations of 
SUA-VESTIMENTA. The Committee notes this information and awaits 
receipt of the report and resolution referred to. 

9. As regards Cases Nos. 1429, 1434 and 1436 (Colombia), the 
Committee has been informed that, following meetings between the 
Director-General of the ILO and the Ambassador, Permanent 
Representative of Colombia in Geneva, it has been decided that a 
representative of the Director-General will visit Colombia in 
September 1988 with the aim of obtaining from the Government, workers' 
and employers' organisations precise and detailed information on the 
questions raised in the pending cases. Subsequently, in communications 
of 3 and 10 May 1988, the Government supplied certain information 
relating to Cases Nos. 1434 and 1436. The Committee proposes to 
examine these cases at its next meeting in November 1988 in the light 
of this information and the mission report of the representative of 
the Director-General. • 

Conference contacts 

10. As regards the cases relating to Nicaragua (Cases Nos. 1129 
and 1298 and the complaint lodged under article 26 of the ILO 
Constitution) and to Haiti (Case No. 1396), the Committee authorised 
its Chairman to contact the representatives of the Governments of 
Nicaragua and Haiti attending the next session of the International 
Labour Conference in order to discuss appropriate ways or procedures 
through which the Committee may pursue its examination of the 
questions outstanding in these cases. 

URGENT APPEAL 

11. As regards Case No. 1410 (Liberia), the Committee observes 
that, despite the time which has elapsed since the presentation of 
this complaint and despite the seriousness of the allegations involved, 
the Government has not transmitted the observations or information 
which had been requested from it. The Committee draws the attention 
of this Government to the fact that, in accordance with the procedural 
rules set out in paragraph 17 of the Committee's 127th Report approved 
by the Governing Body, it will present a report on its next meeting on 
the substance of this case even if the observations requested from the 
Government have not been received in time. The Committee accordingly 
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requests the Government to transmit its observations as a matter of 
urgency. 

* 
* * 

12. The Committee draws the legislative aspects of the following 
cases to the attention of the Committee of Experts on the Application 
of Conventions and Recommendations: Cases Nos. 1391 (United Kingdom) 
and 1430 (Canada/British Columbia). 

Effect given to the recommendations of the 
Committee and of the Governing Body 

13. As regards Case No. 1054 (Morocco), in a communication dated 
21 April 1988, the Government states that a royal decision of 18 
February 1988 ordered the reinstatement of all the persons who had 
been suspended because of their participation in the June 1981 
collective work stoppage. The Government adds that the Minister of 
National Education has been in contact with the competent public 
sectors so as to normalise the situation of the public servants 
affected by suspension measures. The Committee takes note of this 
information with interest. 

14. As regards Case No. 1174 (Portugal), which the Committee 
examined in November 1983, the Trades Union International of Food, 
Tobacco, Hotel and Allied Industries' Workers indicated in a 
communication dated 30 December 1987 that its affiliate, the Federation 
of Unions in the Food, Beverage and Tobacco Industries (CGTP-IN) had, 
since December 1983, presented the Government with an order regulating 
work in the baking industry which had still not been adopted. In a 
communication of 12 April 1988, the Government explains that because 
of the disruption of negotiations in 1983 the complainant Federation 
had requested it to prepare a decree on the regulation of work. For 
this purpose the Government had agreed to set up a technical 
commission. Later, however, in December 1985, it decided not to 
promulgate the decree on regulation of work because it considered that 
the decree would infringe the national legislation since under 
Legislative Decree No. 519-C1/79 of 29 December 1979 (section 36), the 
publication of a decree on the regulation of work could not take place 
under certain circumstances. In view of this government decision, a 
notice of intention to extend the 1985 collective agreement was 
published; since the complainant Federation expressed its opposition, 
this extension did not take place. The Government adds that in 1988 
the employers' associations of Alto and Bajo Alentejo and the Algarve 
completed negotiations with, on the one hand, the complainant 
Federation and, on the other, the rival democratic union for these 
regions. However, for the Lisbon region a collective agreement was 
concluded only with the democratic union. The labour commission 
accordingly considered that the publication of a decree on the 
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regulation of work was not possible since the legal requirements had 
not been fulfilled, and it considered that the only solution should be 
for the Government to publish a decree extending the collective 
agreement that had been signed with that union which had concluded the 
negotiations. The Committee takes note of this information. It 
considers that section 36 of Legislative Decree No. 519-C1/79 which 
authorises the Minister of Labour to promulgate decrees on the 
regulation of work when (1) there is no workers' or employers' 
association, (2) one of the parties repeatedly refuses to negotiate 
and (3) the normal negotiation procedures are impeded by delaying 
action, is in conformity with the ILO's principles on freedom of 
association and collective bargaining. In the present case, since the 
democratic union had concluded a collective agreement with the 
employers' associations in 1988 for the Lisbon region, the Government 
could not promulgate a decree on the regulation of work without 
prejudicing the right of a union - including a minority union - to 
negotiate on behalf of its own members. The Committee accordingly 
considers that the fact that no decree was adopted on the regulation 
of work for the Lisbon region, where a rival union had concluded a 
collective agreement, did not infringe the principles of free 
collective bargaining. 

15. As regards Case No. 1250 (Belgium), in a communication of 
11 February 1988, the Government supplied a copy of the Decision of 
the Council of State dated 22 December 1987 which rejected the request 
made by the National Union of Independent Unions (UNSI) . for 
cancellation of the Royal Decree of 1 August 1985 which had extended 
the mandate of the members of the National Labour Council. The 
Committee can only express the regret at the Council of State's 
decision and again requests the Government, as has the Committee of 
Experts in its March 1988 observation under Convention No. 87, to 
ensure that measures are taken to adopt, through legislation, 
objective, pre-established and precise criteria for the determination 
of access by workers' and employers' organisations to the National 
Labour Council and to the various public and private sector committees . 
that formulate the collective agreements by which they are 
compulsorily bound. 

16. As regards Case No. 1271 (Honduras), the Committee had 
requested the Government to keep it informed of any developments in 
relation to the dispute in the Professional College of Honduran 
Magistrates (COLPROSUMAH). In a communication of 19 April 1988, the 
Government repeats its previous comments to the effect that the 
problems existing in COLPROSUMAH were of an internal, political and 
ideological nature. It indicates that the current executive committee 
of this union is in touch with members of the "genuine" committee in 
an effort to reach agreement. The Government repeats that the 
majority of those teachers dismissed because of the demonstrations at 
the root of this complaint have been reinstated. The Committee takes 
note of this information with interest. 

17. As regards Case No. 1330 (Guyana), the Government has 
supplied copies of the decision taken on 28 October 1987 by the 
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Court of Appeal of the Supreme Court of Guyana deciding the 
non-constitutionality and the non-validity of certain sections of the 
Labour (Amendment) Act, No. 9 of 1984. The Committee takes note of 
this information and recommends that this decision be brought to the 
attention of the Committee of Experts on the Application of 
Conventions and Recommendations for further consideration in the 
context of Conventions Nos. 98 and 151, ratified by Guyana. 

18. As regards Case No. 1343 (Colombia), in a communication 
dated 24 February 1988 the Government states that the third circuit 
labour court of Bogota has accepted proof allowing an exception to•the 
time-limits and consequently acquitted the Entrecanales (* Tavora and 
Vianini companies in the proceedings concerning the denial of trade 
union immunity brought by Mr. Pedro Antonio Rodriguez Rojas and his 
claim for reinstatement. This judgement was fully confirmed by the 
Higher Court of the Bogota judicial district. The Government explains 
that, according to the Procedural Labour Code, each dismissed worker 
who enjoys tade union immunity can bring a reinstatement action with a 
two-month time-limit from the date of the dismissal. In Mr. Rodriguez 
Rojas' case the time-limit had run out when he had appealed to the 
Entrecanales & Tavora company. The Committee takes note of this 
information and requests the Government to keep it informed on the 
other outstanding issues in this case. 

19. As regards Case No. 1354 (Greece), the Committee had 
requested the Government to indicate whether the expiry of Act 
No. 1584 of 1985 had led to the cessation of the measures to protect 
the national economy which had restricted free collective bargaining. 
In a communication dated 23 March 1988, the Government states that 
these measures ceased on 31 December 1987 thus allowing workers to 
negotiate freely their conditions of work and wages. The Committee 
takes note of this information with interest. 

20. As regards Case No. 1369 (Honduras), the Committee had 
requested the Government to keep it informed of developments in the 
trial concerning the violent death of the trade union leader, 
Cristobal Perez Diaz. In a communication dated 19 April 1988 the 
Government regrets that it has not been able to send information on 
this matter principally because neither his friends nor any 
organisation has brought proceedings to expedite the handling of the 
trial. The Government states that perhaps for jurisdictional reasons 
the case was transferred to the Third Criminal Court of San Pedro de 
Sula. The Committee takes note of this information and, taking into 
account the seriousness of this matter and the time which has 
transpired, urges the Government to obtain more precise information 
from the Third Criminal Court on the future proceedings in the trial, 
and to inform the Committee thereon. 

21. As regards Case No. 1376 (Colombia) which the Committee 
examined at its February 1988 meeting, it had deplored the death or 
disappearance of a large number of trade unionists and had requested 
the Government to keep it informed of developments in the various 
trials under way. In a communication dated 24 February 1988, the 
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Government states that the Labour Circuit Court of Pasto had ordered 
the National Federation of Coffee Growers to reinstate the trade 
unionist, Marino Leonardo Rivera, who had been dismissed. The 
Government adds that in the case under way concerning the death of 
Carlos Betancourt Bedoya, the Higher Judge of Manizales has informed 
it that the file was returned to the Criminal Investigation Section of 
the Caldas department for further investigation. The Committee takes 
note of this information and requests the Government to continue to 
keep it informed of developments in the matters still outstanding in 
this case. 

22. As regards Case No. 1398 (Honduras) which the Committee 
examined at its November 1987 meeting [see 253rd Report, paras. 227 to 
245] it had requested the Government to keep it informed on the number 
of dismissed workers who had been reinstated by the new company owning 
the "El Mochito" mine. In a communication dated 19 April 1988, the 
Government refers to the standards and provisions of the Labour Code 
which protect trade union leaders against acts of anti-union 
discrimination. The Committee takes note of this information but 
observes that the Government has not indicated how many dismissed 
workers have been reinstated in the "El Mochito"' mine. It 
consequently requests the Government to obtain this information from 
the new owners of the mine. 

23. As regards Case No. 1415 (Australia) which the Committee 
examined at its February 1988 meeting [254th Report, paras. 255 to 
287], it requested the Government to inform it of the outcome of the 
fresh application of the Customs Officers' Association of Australia 
(COAA) to alter its membership rules. In a communication dated 19 May 
1988, the Government sends a copy of the decision of the Industrial 
Registrar dated 6 April 1988 which disallows the COAA's application on 
technical grounds. The Committee takes note of this information. 

24. Finally, as regards Cases Nos. 1016 and 1258 (El Salvador), 
1157, 1192 and 1353 (Philippines), 1176, 1195, 1215 and 1262 
(Guatemala), 1189 (Kenya), 1261 (United Kingdom), 1279 (Portugal), 
1282 and 1388 (Morocco), 1346 (India) and 1380 (Malaysia), the 
Committee again requests these Governments to keep it informed of 
developments in these various matters. The Committee hopes that these 
Governments will communicate the information requested at an early 
date. 
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II. CASES WHICH DO NOT CALL FOR FURTHER EXAMINATION 

Case No. 1395 

COMPLAINT AGAINST THE GOVERNMENT OF COSTA RICA 
PRESENTED BY 

THE NATIONAL ASSOCIATION OF PUBLIC EMPLOYEES 

25. The complaint is contained in a communication of the National 
Association of Public Employees (ANEP) dated 27 February 1987. The 
Government sent its observations in a communication dated 4 January 
1988. 

26. Costa Rica has ratified the Freedom of Association and 
Protection of the Right to Organise Convention, 1948 (No. 87), and the 
Right to Organise and Collective Bargaining Convention, 1949 (No. 98). 

A. The complainant's allegations 

27. The National Association of Public Employees (ANEP) alleges 
in its communication dated 27 February 1987 that, as a result of 
strikes which it held in June 1984 in order to obtain better working 
conditions and wages for the employees of the General Directorate for 
Social Rehabilitation (Ministry of Justice), criminal action was 
brought (and was still pending at the time of the complaint) against 
numerous workers, including trade union leaders Luis Arturo Chaves 
Alvarado and Johnny Garcia Campos, for civil disobedience and contempt, 
and incitement to collective dereliction of public duties. These are 
criminal offences punishable by one or two years' imprisonment. The 
complainant organisation states that the trial was held despite the 
fact that the General Directorate for Social Rehabilitation and the 
ANEP had reached an agreement on 26 June 1984, in which the Directorate 
undertook to refrain from carrying out reprisals against the strikers. 

B. The Government's reply 

28. In its communication dated 4 January 1988, the Government 
states that the criminal action referred to by the complainant 
organisation was brought by the judiciary, through the body attached 
to it, the Public Prosecutor's Office, for alleged crimes of civil 
disobedience and contempt of public authority, since it involved a 
strike in a penitentiary, which was considered to disrupt the public 
order and the security which should be provided to citizens. The case 
was subsequently tried by the Third Criminal Court of San Jose, which 

8 



256th Report 

rendered judgement No. 42-87 of 6 March 1987, which concluded that 
there had been no disobedience, contempt or incitement to collective 
dereliction of public duties (punishable crimes according to sections 
305, 307 and 334 of the Penal Code), since it could not be proved 
during the trial and in the course of public oral debate that the 
trade union leaders Luis Arturo Chaves Alvarado and Johnny Garcia 
Campos had committed such punishable acts; they were therefore 
acquitted, together with the other defendants. The Government 
encloses a copy of the judgement. 

29. Lastly, the Government emphasises that the complaint lodged 
by the ANEP against the Government is out of order as regards the 
object of such an action, because, although the plaintiff (the 
judiciary, through the Public Prosecutor's Office) constitutes part of 
the State, it does so as an authority which is independent of the 
executive power, and therefore the role of the Government or executive 
power should be to draw the attention of the judiciary to the need for 
obligatory compliance with Convention No. 87. 

C. The Committee's conclusions 

30. The Committee observes that this complaint refers to the 
trial of trade union leaders and officials of the General Directorate 
for Social Rehabilitation for their participation in the strike 
movement of June 1984. In this respect, the Committee notes that the 
judicial authority has acquitted the persons concerned and considers 
that this case does not call for further examination. 

The Committee's recommendation 

31. In the light of its foregoing conclusions, the Committee 
invites the Governing Body to decide that this case does not call for 
further examination. 

Case No. 1399 

COMPLAINT AGAINST THE GOVERNMENT OF SPAIN 
PRESENTED BY 

THE INDEPENDENT TRADE UNION CONFEDERATION 
OF PUBLIC EMPLOYEES (CSIF) 

32. The Committee examined this case at its meeting in 
February-March 1988 and submitted an interim report to the Governing 
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Body [see 254th Report of the Committee, paras. 401-427, approved by 
the Governing Body at its 239th Session (February-March 1988)]. The 
Government subsequently sent its observations in a communication of 
25 April 1988. 

33. Spain has ratified the Freedom of Association and Protection 
of the Right to Organise Convention, 1948 (No. 87), the Right to 
Organise and Collective Bargaining Convention, 1949 (No. 98) and the 
Labour Relations (Public Service) Convention, 1978 (No. 151). 

A. Previous examination of the case 

34. When the Committee examined the case at its meeting of 
February-March 1988, one allegation remained pending, to which the 
Government had not replied, that the Ministry of Defence had 
unilaterally granted the status of military personnel to civilians 
working for it who therefore cannot exercise their trade union rights 
in accordance with Act . No. 11/85 on freedom of association. 
Consequently the Committee requested the Government to send its 
observations on the matter [see 254th Report, paras. 426 and 427]. 

B. The Government's reply 

35. In its communication of 25 April 1988, the Government states 
that the laws and statutory regulations governing civilians working 
for the Military Administration are exactly the same as for other 
public employees in the public administration. The legislation in 
force on the subject, consisting of the Act on the Public Service 
No. 39/1984 of 2 August, and supplementary laws, does not make any 
provision for granting military status to public employees working for 
the Ministry of Defence. The allegation in the complaint by the CISF 
that the Ministry has "unilaterally applied the status of military 
personnel" to such employees is therefore groundless. 

36. The Government adds that, under the legislation referred to 
above, civilian public employees attached to the Ministry enjoy the 
same trade union rights as those to which other civil servants of the 
public administration are entitled under the current Organic Law 
No. 11/1985, of 2 August, on freedom of association. The only 
constraint imposed by this law is the prohibition on the exercise of 
trade union activities within military establishments, in accordance 
with its third additional provision. Lastly, it has not found that, 
in any of the centres or establishments attached to the Ministry of 
Defence, the exercise of trade union or any other kind of rights by 
the civilian officials working for those bodies has been refused or 
restricted in breach of the laws in force. It should be noted that, 
in the last few months of 1987, the electoral process open to public 
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throughout the public administration was conducted in the Ministry of 
Defence in a perfectly normal fashion. 

C. The Committee's conclusions 

37. The Committee takes note of the Government's statement 
denying the allegations. It notes, in particular, that civilian 
officials working in the Ministry of Defence enjoy the same trade 
union rights as other civil servants in the public administration. 
Moreover, it has not found that such rights have been denied or 
restricted in any centre or establishment of that Ministry. 

The Committee's recommendation 

38. In the light of its foregoing conclusions, the Committee 
invites the Governing Body to decide that this case does not call for 
further examination. 

III. CASES IN WHICH THE COMMITTEE HAS REACHED 
DEFINITIVE CONCLUSIONS 

Case No. 1391 

COMPLAINTS AGAINST THE GOVERNMENT OF THE UNITED KINGDOM 
PRESENTED BY 

- THE WORLD CONFEDERATION OF ORGANISATIONS OF THE 
TEACHING PROFESSION (WCOTP) 

- THE NATIONAL UNION OF TEACHERS (NUT) 
- THE ASSOCIATION OF METROPOLITAN AUTHORITIES (AMA) 

- THE TRADES UNION CONGRESS (TUC) 
- THE ASSOCIATION OF COUNTY COUNCILS (ACC) 

39. The World Confederation of Organisations of the Teaching 
Profession (WCOTP), in a communication dated 8 December 1986, 
presented a complaint of infringements of trade union rights against 
the Government of the United Kingdom. In a communication dated 
22 January 1987 the WCOTP transmitted additional information in 
connection with the complaint on behalf of its national member union 
in England, Wales and Northern Ireland, the Assistant Masters and 
Mistresses Association. The National Union of Teachers (NUT) in a 
communication of 9 December 1986 also submitted a complaint of 
violation of trade union rights against the Government, and in a 
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second communication dated 13 March 1987 transmitted further 
information in connection with the complaint. A further complaint was 
transmitted by the Association of Metropolitan Authorities (AMA) in a 
communication dated 11 December 1986 and further information was 
transmitted by, or on behalf of, this organisation in communications 
dated 14 January and 24 March 1987. The Trades Union Congress (TUC), 
writing with the authority of the National Union of Teachers and the 
National Association of Schoolmasters/Union of Women Teachers 
(NAS/UWT), also transmitted a complaint in a communication dated 
20 January 1987. In a communication dated 5 March 1987, the 
International Federation of Free Teachers' Unions indicated its 
support for the complaint submitted by the TUC. The Association of 
County Councils (ACC), in a communication dated 29 April 1987, also 
transmitted allegations of violations of trade union rights in the 
United Kingdom. The Government, in a communication dated 23 October 
1987, transmitted its observations in reply to the allegations made in 
the aforementioned complaints. 

40. The Committee adjourned examination of this case on several 
occasions, most recently at its February 1988 meeting, where it stated 
that it would examine it at its current session, in the light of the 
comments of the Committee of Experts on the Application of Conventions 
and Recommendations. 

41. The United Kingdom has ratified the Freedom of Association 
and Protection of the Right to Organise Convention, 1948 (No. 87), the 
Right to Organise and Collective Bargaining Convention, 1949 (No. 98) 
and the Labour Relations (Public Service) Convention, 1978 (No. 151). 

A. The complainants' allegations 

42. In its communication of 8 December 1986 the WCOTP stated 
that the Government of the United Kingdom had submitted to Parliament 
a Bill to repeal the Remuneration of Teachers Act 1965, to make 
temporary provision with respect to the remuneration and other 
conditions of employment of school teachers (Teachers' Pay and 
Conditions Bill 1986). The WCOTP stated that the new proposed Act 
would provide for temporary measures until 31 March 1990 but these 
could be continued for one year at a time by simple Order by the 
Secretary of State. The Act would concern school teachers in England 
and Wales and would not affect teachers in further education who would 
be able to continue to negotiate and conclude agreements on their 
salaries and working conditions through their representative unions. 
For teachers in primary and secondary schools the Act was intended to 
abolish all real possibilities to participate in the determination of 
terms and conditions of employment. The WCOTP alleged that, in 
reality, negotiations would be replaced by the power of the Secretary 
of State to fix by Order whatever salaries and working conditions for 
school teachers that he might find appropriate. An advisory committee 
would report to the Secretary of State and make recommendations to 
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him. The Secretary of State, however, would direct the advisory 
committee and might or might not make provisions by Order in 
implementation of the recommendations of the committee. The fact that 
there would be consultation with the employers and the teachers' 
unions would not mean that the Secretary of State's decisions would be 
influenced thereby. According to the proposed legislation, the 
Secretary of State could even issue Orders without any recommendation 
from the advisory committee up to October 1987. Retroactive provisions 
to 1 April 1986 could also be made until the legislation was enacted. 
The WCOTP pointed out that the composition of the advisory committee 
was in no way defined and that there was no indication that the 
committee would include representatives of the parties concerned; 
neither would the small number of members (between five and nine) 
allow all the different unions to be represented. The WCOTP 
considered these measures to be a flagrant violation of Article A of 
Convention No. 98 and Article 7 of Convention No. 151. 

43. In its further communication dated 22 January 1987, the 
WCOTP transmitted additional information on behalf of its national 
member union, the Assistant Masters and Mistresses Association 
(AMMA). The AMMA also contended that the proposed Teachers' Pay and 
Conditions Act 1987 would constitute a violation of relevant 
international labour Conventions ratified by the United Kingdom. The 
AMMA explained that in the United Kingdom teachers are employed by 
local education authorities which have exclusive rights and 
obligations regarding the provision of public education services. 
According to the AMMA, the proposed Act sought to replace the 
machinery established by the 1965 Remuneration of Teachers Act for 
reviewing and negotiating changes in the remuneration payable to 
teachers by local education authorities. The AMMA explained that the 
1965 Act made it the responsibility of the Secretary of State for 
Education to set up committees (known as Burnham Committees) 
comprising an independent chairman, nominees of the Secretary of State 
and representatives of both local education authority associations and 
teachers' organisations. Describing the system of negotiation of 
salary levels within the Burnham Committees, the AMMA pointed out that 
the existing system establishes only a limited role for the Secretary 
of State in fixing salaries. The Secretary of State could not 
intervene directly in the negotiation process and direct ministerial 
intervention was contemplated by the Act only in the event of a 
dispute within the committee which led to arbitration. In such a case 
the Secretary of State had power to set an arbitration award, but not 
without the affirmative resolution of both Houses of Parliament. 
Conversely, if there was agreement within the committee, the Secretary 
of State must accept it and give effect to the agreement. In essence, 
therefore, the 1965 Act respected the principle of voluntary 
collective bargaining. 

kU. The AMMA pointed out that the Remuneration of Teachers Act 
1965 was to be repealed by clause 1 of the proposed Teachers' Pay and 
Conditions Act 1987. The Burnham Committee would be replaced by an 
advisory committee appointed by the Secretary of State at his sole 
discretion. This committee would examine and report to the Secretary 
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of State on such matters relating to remuneration and other conditions 
of employment of school teachers in England and Wales as he might refer 
to them. The Secretary of State was under no obligation to refer any 
particular matters to the committee at any time. Participation of the 
local education authorities and the teachers' union in the review 
process would be confined to receiving notice from the advisory 
committee affording them a "reasonable opportunity" of submitting 
evidence and representations on the matters referred to them by the 
Secretary of State. Secondly, clause 3(i) of the Bill required the 
Secretary of State to consult local authorities and teachers' unions 
before he took any action consequent on a report by the advisory 
committee. 

45. The Secretary of State could accept, vary or reject 
altogether any recommendations agreed upon by the advisory committee 
and make "such other provision with respect to that matter as he 
thinks fit". Any Order made by the Secretary of State which 
materially departed from the advice of the advisory committee had to 
be approved by the resolution of both Houses of Parliament. 

46. The proposed Act would make the Secretary of State the final 
arbiter of disputes over teachers' pay and conditions, subject to 
parliamentary approval. He would have the power by Order to oblige 
local education authorities to impose on teachers through their 
contracts of employment conditions of service which he had unilaterally 
determined. Clause 4(iii)(c) of the proposed Act enabled some matters 
specified by the Secretary of State to be left to the unions and the 
local education authorities. 

47. The AMMA alleged that the Bill would abolish the direct 
representation of teachers by their unions in relation to their pay 
and conditions of service for at least three years. It would also 
deny them access to a committee which had been set up exclusively to 
deal with affairs related to teachers. 

48. In its communication dated 9 December 1986 the National 
Union of Teachers (NUT) explained that there are in England and Wales 
six separate organisations of teachers, two of which represent head 
teachers only. Over the previous two years teachers in England and 
Wales have been engaged in a major industrial dispute with local 
education employers, of which there are 104 in England and Wales, over 
the levels of teachers' salaries and over their conditions of service. 
The NUT, the largest teachers' organisation in England and Wales, had 
played the foremost part in this dispute. In mid-November 1986 a 
provisional agreement was reached and signed by the representatives of 
four of the six teaching organisations for England and Wales 
representing over 300,000 teachers. The NUT pointed out that in 
recent years the procedure provided for under the 1965 Remuneration of 
Teachers Act had become discredited and some months previously a 
proposal had been made to abolish the existing structure and to 
replace it. Section 7 of the provisional agreement that had been 
reached in November set out the terms of the agreement between the 
teachers and the local education authorities on the new structure for 
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the negotiation of pay and conditions of service. The NUT explained 
that the national Government had a role to play in the system of 
financing local government, and representatives of the United Kingdom 
Government had a participatory role under the negotiating structure 
within the terms of the 1965 Act. The NUT added that the United 
Kingdom Government had held observer status in the negotiations that 
had taken place. 

49. According to the NUT, shortly prior to the commencement of 
the final round of negotiations which led to the provisional agreement, 
the Secretary of State for Education and Science threatened to impose 
a settlement of the dispute by statutory provision. In addition, 
during the final round of negotiations that intention was reaffirmed 
by the Secretary of State who insisted that any agreement must satisfy 
the Government's demands. Despite this, however, the provisional 
agreement was reached. 

50. The NUT added that the Government, on 28 November 1986, 
presented a Bill to the House of Commons which sought to repeal the 
1965 Act and replace it with a structure which would allow the 
Secretary of State to impose a settlement on the recent dispute and 
also to impose pay levels and structures as well as conditions of 
service on teachers in England and Wales without negotiation and 
without the agreement of teachers or their representatives. 

51. In a further communication dated 13 March 1987 the NUT 
stated that the Teachers' Pay and Conditions Bill had now become law 
and that during its passage through Parliament only slight amendments 
had been made and its principal effects were the same as the Bill in 
its original form intended. The NUT added that the Secretary of State 
had also published a draft Order under section 3 of the Act, by which 
he intended to bring into effect, by unilateral imposition, a new 
salary structure and new salary scales for primary and secondary 
teachers in England and Wales, together with new conditions of 
employment. The draft Order was published on 2 March 1987 and the 
Secretary of State had allowed only until 23 March 1987 for 
consultation as required under section 3(7) of the Act. The NUT 
stated that, along with other organisations of teachers, . it had 
written to the Secretary of State seeking the restoration of full 
negotiating rights in time for negotiation to take place prior to the 
date for the settlement of pay levels for April 1988. It added that 
industrial action against the removal of negotiating rights and the 
imposition of conditions of employment had already commenced. 

52. The NUT pointed out that the terms of the Order, in so far 
as they related to the remuneration of teachers, were very much at 
variance with the collectively bargained agreement achieved in 
November 1986. The conditions of employment elements of the proposed 
Order also differed significantly from the November 1986 agreement. 
The NUT provided certain details concerning the manner in which they 
considered the draft Order to be at variance with the previously 
negotiated agreement. 
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53. The Association of Metropolitan Authorities (AMA), in its 
communication dated 11 December 1986, stated that it represented 
56 local education authorities in England and was an industrial 
association of employers. Referring to the Teachers' Pay and 
Conditions Bill introduced into Parliament by the Government, the AMA 
stated that this Bill, if enacted, would remove the existing 
arrangements whereby teachers and their employers, the local education 
authorities, voluntarily negotiated the terms and conditions of 
employment of teachers through machinery established partly under 
statute and partly by agreement. The AMA added that the rights of 
teachers and their employers would, if the Bill were enacted, be 
severely restricted and that, in future, they would only be afforded a 
reasonable opportunity of submitting evidence and representations to 
an advisory board and they would only be consulted by the Secretary of 
State on any report submitted to him by that committee. In the view 
of the AMA this proposed legislation was directly contrary to the 
Government's obligations under international labour Conventions. 

54. The Trades Union Congress (TUC), in its communication dated 
20 January 1987, writing with the authority of the National Union of 
Teachers and the National Association of Schoolmasters/Union of Women 
Teachers, alleged that the provisions of the Teachers' Pay and 
Conditions Bill breached international commitments entered into by the 
United Kingdom Government and threatened the exercise of the right to 
bargain collectively. By this proposed legislation, the Government 
intended to set aside the machinery for negotiating teachers' pay and 
gave the Secretary of State power to impose pay and other conditions 
on teachers. The TUC added that this action could only cause further 
damage to industrial relations and to the morale of teachers. The 
Bill would also enable the Government to introduce different rates of 
pay for teachers in different areas of England and Wales. These 
measures would be entirely incompatible with voluntary negotiation. 
The TUC submitted a copy of proposals it had made to the Secretary of 
State that he should participate in a national joint council which, in 
the view of the TUC, should be established to determine both pay and 
conditions of service. 

55. The Association of County Councils (ACC) in its 
communication dated 29 April 1987 stated that it represented the 
interests of 46 county councils in England and Wales who in turn 
employed all the teaching staff in the education system in the 
counties in England and Wales. The ACC complained that the Teachers' 
Pay and Conditions Act 1987, which became law on 2 March 1987, brought 
to an end the existing arrangements for the joint negotiation of pay 
between teachers and their employers. The ACC described the various 
aspects of the Act which, in its view, were incompatible with the 
relevant Conventions of the ILO. 
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B. The Government's reply 

56. In its reply communicated to the ILO on 23 October 1987, the 
United Kingdom Government explains that the Teachers' Pay and 
Conditions Act 1987 covers teachers in schools in England and Wales. 
Teachers are employed either by local authorities or by the governors 
of the schools (usually Church schools), but in both cases they are 
paid by local authorities. Central Government provides some 47 per 
cent of the funds of local authorities through grants. The Secretary 
of State for Education and Science has, by virtue of the Education Act 
1944, a duty to promote the education of the people of England and 
Wales and the progressive development of institutions devoted to that 
purpose, and to secure the effective execution of the national policy 
for providing a varied and comprehensive educational service in every 
area. Separate educational administrative systems and school 
structures apply in Scotland and Northern Ireland and, the Government 
explains, the existing negotiating arrangements in Scotland and 
Northern Ireland did not break down and therefore remain in place. 
Teachers in England and Wales are represented by six major unions 
having differing aims and objectives which compete with one another 
for membership over much of the range of the teaching profession, as 
well as a number of smaller unions; whereas in Scotland one union 
represents over 80 per cent of teachers. 

57. The previous statutory negotiating arrangements for 
determining teachers' pay were established by the Remuneration of 
Teachers Act 1965. That Act required the Secretary of State for 
Education and Science to establish one or more committees (known as 
the Burnham Committees) on which management and teachers would be 
represented and which reviewed pay when they thought fit or when the 
Secretary of State required them to do so. When the Committee made a 
recommendation, the Secretary of State was required to give statutory 
effect to it, even if he considered the recommendation unacceptable. 
When the revised rates of pay had been promulgated and given effect by 
Order, they became binding upon local education authorities. In 
general, the Secretary of State had no power to vary recommendations 
of the Committee or to make an Order in the absence of such 
recommendations. 

58. Where an agreement could not be reached, the Secretary of 
State was required to make arrangements for arbitration following 
consultation with the bodies represented on the Committee. The 1965 
Act required the Secretary of State to give statutory effect to any 
arbitration awards as though they were recommendations of the Burnham 
Committee, unless each House of Parliament resolved that the national 
economic circumstances required that effect should not be given to the 
recommendations of the arbitrators, in which case the Secretary of 
State should then, after consultation with the relevant Burnham 
Committee, determine what, if any, changes in the relevant remuneration 
of teachers were appropriate and make an Order accordingly. 
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59. In practice, the local authorities and teachers could not 
ignore the views of the Secretary of State, especially his concern for 
the financial implications of any settlement, as the Government was 
responsible for planning public expenditure as a whole and directly 
funded almost half the salary bill for teachers through grants to 
local authorities. Therefore within the Management Panel of the 
Burnham Committee a voluntary agreement operated from 1965 until July 
1985 under which no pay offer to which the Secretary of State objected 
on grounds of total cost could be made. The voting arrangements in 
the Burnham Committee were such that a pay offer which the Secretary 
of State opposed was unlikely to be made to the teachers by the 
Management Panel. 

60. The Burnham Committee negotiated only about pay. Other 
conditions of service were negotiated directly between employers and 
teachers in another, non-statutory committee. 

61. The Government provides detailed information on the pay 
negotiations that took place in 1985 and 1986 and explains the major 
difficulties that arose in reaching agreement through the existing 
machinery. It was against the background of these difficulties that, 
on 28 November 1986, the Secretary of State for Education and Science 
introduced a Bill into Parliament to allow him to implement his own 
proposals for a revised salary structure and new contractual duties 
subject to the acceptance of such proposals by Parliament. The Bill 
also abolished the Burnham Committee and made arrangements for an 
Interim Advisory Committee to make recommendations to the Secretary of 
State about teachers' pay and other conditions of employment. The 
Secretary of State, however, did not close the door to a negotiated 
settlement and stated that he was prepared to meet the local 
authorities and the unions to discuss the situation. 

62. However, continues the Government, any hopes of a negotiated 
settlement disappeared as two of the four unions which signed the 
agreement on 21 November 1986 failed to ratify it after consulting 
their members. This meant that the conditional agreement between the 
local authorities and the unions was supported by only two of the 
six unions. 

63. The Government states that the Bill completed all stages of 
Parliament and became law on 2 March 1987, and the Secretary of State 
announced that he was going to use the new powers to implement a 
settlement and set out new conditions of employment. The main 
provisions were to increase teachers' salaries by an average of 
8.2 per cent on 1 January 1987 and a further 8.2 per cent on 1 October 
1987. In addition, the settlement provided for incentive allowances 
to be introduced over a period of three years from October 1987. 
Regarding other conditions of employment, the Secretary of State 
provided for a list of duties, specified teaching hours and a 
requirement to cover for absent colleagues for up to three days to be 
incorporated in the contract of employment. 
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64. The Secretary of State published a draft Order in March 
providing for the first stage of the pay increase and the new 
contractual duties following consultations with the unions and the 
local authority associations as required under the Act. In these 
consultations four of the six unions took part as well as the local 
authority associations and the Churches; as a result 34 changes were 
made in the draft Order which finally came into force on 30 April 
1987. It was debated in the House of Commons on 5 May 1987 when a 
motion to annul the Order was defeated. 

65. The Government explains that the two largest unions, the NUT 
and the NAS/UWT, continued to mount industrial action which was now 
directed against the withdrawal of the negotiating machinery. A 
series of half-day strikes continued in selected areas until 10 June 
1987, after which date the NUT suspended its action, but the NAS/UWT 
called further action in 36 local authorites in the last two weeks of 
the summer term. 

66. On 26 June 1987 the Secretary of State published a second 
draft Order and a draft document to replace the Burnham Document which 
had set out arrangements for teachers' pay under the old system. 
Following further consultations, some 200 changes were made to the 
draft Document and a final Document was published on 6 August 1987. 
On this occasion all the main teacher unions took part in the 
consultations. An Order implementing the provisions of the Document 
was also made on 6 August and came into force on 1 October 1987. 

67. On 22 July 1987 the Government announced the membership of 
the Interim Advisory Committee on School Teachers' Pay and Conditions. 
Its Chairman would be the Vice Chancellor of the Cranfield Institute 
of Technology and its members would include two persons who had been 
teachers, as well as the recently retired Deputy General Secretary of 
the Trades Union Congress. In the view of the Government, such 
membership fulfilled the Government's commitment that the Committee 
would be made up of independent-minded people. 

68. The Government argues that the difficulties encountered in 
1985 and 1986 were the final demonstration of the failure of machinery 
that had become discredited. It was clear that the Burnham machinery 
could no longer produce negotiated settlements that were acceptable to 
all parties concerned - teachers, local authorities and the Government. 

69. The conditional agreement that had finally been signed 
between the local authorities and four of the six unions (but in the 
end ratified by only two unions) had not achieved the objectives that 
the Government was seeking on a number of crucial issues. In 
particular, the proposed salary structure did little to reward skill, 
ability and responsibility. It compressed existing pay differentials 
and the monetary value of responsibility awards was too small in 
comparison with the top of the unpromoted teacher salary scale. In 
sum, the conditional agreement finally reached after six months' 
intensive negotiations including the assistance of the Advisory 
Conciliation and Arbitration Service, did not take sufficient account 
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of the need for better teachers and better quality education and of 
the Government's contribution to the cost of teachers' pay. It also 
did not meet with the approval of the majority of teachers' unions, 
including the head teachers who have the responsibility for managing 
the schools. 

70. The Burnham machinery had major flaws. One of these was the 
restriction of negotiations to pay, with other terms and conditions 
left for discussion in a voluntary body. It was thus impossible to 
consider pay and other terms and conditions together in one body, an 
arrangement that was almost unique in the whole range of public 
service negotiations. In addition, the Government had no influence on 
teachers' terms and conditions other than pay since it was not 
represented in the voluntary body and since July 1985 the Secretary of 
State had relatively little influence over pay determination. The 
Government judges this situation inconsistent with the Secretary of 
State's statutory responsibilities for school education and according 
to the Government it was not satisfactory that the taxpayer and 
Government should have no say in what they were paying for if they 
were paying half the bill. 

71. The local authorities themselves had recognised that the 
Burnham machinery was structurally deficient and had called for its 
replacement. The Secretary of the Local Authorities Conditions and 
Services Advisory Board had written to the Secretary of State for 
Education in February 1986 making a number of criticisms of the 
Burnham machinery. Some of the teachers' unions had also publicly 
acknowledged that the Burnham arrangements were not satisfactory. The 
widespread failure of Burnham and the need for its replacement were 
also recognised by such bodies as the independent Audit Commission, 
which, in a report, showed that the Burnham Committee had not worked 
satisfactorily compared with other local authority negotiating bodies 
and argued that the Committee and voluntary body should be replaced. 

72. In addition to these structural flaws, the parties had in 
recent years failed to negotiate pay agreements through this machinery 
and, according to the Government, the major reason for this failure 
was the division amongst the representatives of the teachers' unions 
and amongst the representatives of the local authorities. Teachers' 
representation on the Teachers' Panel of Burnham was fragmented among 
six unions. Before 1985 the National Union of Teachers had used its 
majority vote to have its own views adopted at the expense of the 
other unions, but after the NUT lost its majority there was little 
prospect of the various unions reaching an agreement acceptable to the 
majority of unions and teachers. Accordingly, even the agreement that 
was finally signed in November 1986 by the local authorities and 
representatives of four of the six unions was in the end ratified by 
only two unions. The Government believed that these continuing 
conditions among the unions made it very difficult for them to achieve 
consensus on the requirements of pay and conditions of service which 
were generally agreed to be necessary. Political divisions among the 
local authorities' representatives also made it difficult to achieve 
any agreement between the parties. 
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73. The Government believed, as did the majority of local 
authorities and unions, that it was not possible merely to reform the 
Burnham negotiating machinery. The negotiations of the previous six 
months showed that the inherent weaknesses of the Burnham machinery, 
its restriction to cover only pay bargaining and the unbridgeable 
divisions among the unions meant that it had to be replaced. The 
Government believed that it had no alternative but to legislate to 
introduce new interim arrangements for determining teachers' pay and 
conditions. The proposed new voluntary negotiating machinery, 
provisionally accepted by the local authorities and the unions, 
suffered from a number of drawbacks which the Government believed 
would not enable it to negotiate settlements acceptable to all the 
parties. In particular this arrangement excluded any active role for 
the Government which funded almost half of local authority expenditure 
including that of teachers' salaries. There was no assurance that the 
proposed new voluntary arrangements would be acceptable to the 
majority of teachers and there was no reason to believe in the 
circumstances that differences and divisions of representation on the 
teachers' side would be more easily reconciled in a voluntary 
framework than under the statutory Burnham machinery. 

74. According to the Government radical changes were clearly 
necessary. The 1987 Act provided for the temporary arrangement of a 
statutory advisory committee. It repealed the Remuneration of 
Teachers Act 1965 and thus abolished the Burnham Committees. It 
provided that the remuneration of teachers should continue to be 
determined and paid to teachers by local education authorities in 
accordance with the pay scales and other provisions in force 
immediately before the passing of the Act until they are superseded by 
provisions made in the new Act in the case of school teachers, or 
agreed between teachers and their employers in the case of teachers in 
further education. The Government points out that the Act will expire 
in 1990 unless extended by an affirmative resolution of both Houses of 
Parliament. 

75. The Act places a duty on the Secretary of State for 
Education and Science to appoint an Interim Advisory Committee on 
School Teachers' Pay and Conditions to replace the previous 
arrangements. This Committee shall consist of between five and nine 
members including the Chairman. The Committee must consult before 
reporting on any matter relating to pay and other conditions of 
employment of school teachers referred to them by the Secretary of 
State, and its reports must be published. The Secretary of State is 
given the power to put recommendations into effect after consulting 
the relevant parties. The Order made by the Secretary of State must 
be voted by both Houses of Parliament following which local 
authorities have a legal obligation to pay teachers in accordance with 
the scales and other provisions set out in the Order. The provisions 
on other conditions of employment will have effect as terms of 
teachers' contracts. The Government explains that the Secretary of 
State for Education and Science was able to make orders coming into 
force on or before 1 October 1987 without a report from the Interim 
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Advisory Committee but subject to negative resolution of both Houses 
of Parliament after consulting the parties concerned. 

76. After 1 October 1987, the Secretary of State will" be able to 
refer matters concerned with pay and the terms and conditions of 
employment of teachers to the Interim Advisory Committee. The 
Secretary of State can give directions on the matters which the 
Committee will examine and these directions can include consideration 
of the financing and other constraints which will be relevant to the 
Committee's deliberations. Following a reference from the Secretary 
of State, the Interim Advisory Committee will take evidence from all 
interested parties, and local authorities, the unions, the Churches 
and/or individual teachers will be able to put forward evidence and 
representations on all matters under consideration. The Secretary of 
State is free to accept, modify or reject the independent 
recommendations made by the Committee. However, before reaching a 
decision, the Secretary of State must by statute consult the unions 
and the local authorities in order to ascertain their views. 
Following these consultations, the Secretary of State has the legal 
power to put his decisions into effect, subject to approval of both 
Houses of Parliament. 

77. As stated above, in the period until 1 October 1987, the 
Secretary of State had the power to amend pay and conditions without 
seeking the advice of the Interim Advisory Committee but subject to the 
negative resolution of both Houses of Parliament. During this period 
the Secretary of State made two Orders. During the consultative 
process on the first Order, four out of the six unions consulted took 
part as well as the local authority associations and the Churches. 
Thirty-four changes were made to the draft Order as a result of such 
consultation. All six unions took part in consultations on the second 
Order and some 200 changes were made to the draft document. 

78. The Government has repeatedly emphasised the temporary nature 
of the Interim Advisory Committee. 

79. As regards the application of international labour 
Conventions involved in this case, the Government believes that 
Convention No. 151 is the appropriate one to be considered. It 
repeats the arguments it put forward in an earlier case concerning the 
United Kingdom, that Conventions Nos. 87, 98 and 151 need to be read 
together. The Government contends that teachers are persons employed 
by public authorities and therefore come within the scope of Convention 
No. 151. The provisions of this Convention have, according to the 
Government, overtaken the general provisions in Convention No. 98 as 
far as collective bargaining for public service workers is concerned. 
The Government admits that teachers are not public servants engaged in 
the administration of the State and that Article 6 does not exclude 
them from the scope of Convention No. 98; it likewise admits that 
Convention No. 151 applies to persons employed by the public 
authorities "to the extent that more favourable provisions in other 
international labour Conventions are not applicable to them". But it 
considers that Article 7 of Convention No. 151 is not less favourable 
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than Article U of Convention No. 98. Article U of Convention No. 98, 
maintains the Government, is more apt to describe machinery for 
voluntary negotiations between private sector employers and workers, 
while Article 7 of Convention No. 151 is more apt to describe the 
procedures for determining terms and conditions of employment of 
persons in public sector employment. The Government believes that 
setting up an Interim Advisory Committee is compatible with Article 7 
of Convention No. 151, which clearly envisages arrangements other 
than collective bargaining whereby unions can participate in the 
determination of employment conditions. The new system provides 
plenty of opportunity for the unions and local authorities to 
participate in such determination. Finally, the Government considers 
that if it is decided that Convention No. 98 is applicable, the 
Government is not in breach of Article 4. Since the old machinery has 
broken down and prolonged industrial action has caused disruption in 
the educational system, the Government has been forced to introduce 
new arrangements. Thus, according to the Government, circumstances 
justify taking such exceptional measures for a reasonable time in 
accordance with the Committee's principles on the subject. 

C. The Committee's conclusions 

80. The Committee notes that all the complaints in this case 
relate to the alleged infringement of standards and principles 
contained in Conventions Nos. 98 and 151, both of which have been 
ratified by the United Kingdom. The allegations relate to the 
infringement of one or other of these Conventions or of both. 

81. The Committee has examined this case having particular 
regard to the rights and obligations spelled out in international 
labour Conventions and other instruments adopted in this field and 
also to the principles laid down by the supervisory bodies of the ILO 
on the subject. As it pointed out at its February 1988 meeting, the 
Committee notes in particular the comments made by the Committee of 
Experts on the Application of Conventions and Recommendations at its 
March 1988 Session. 

82. The only category of workers involved in this case is that 
of teachers employed by local authorities in England and Wales. In 
the view of the Committee, such workers, not being public servants 
engaged in the administration of the State, fall within the scope of 
Convention No. 98, and, in particular, of Article 4, which provides 
that "measures appropriate to national conditions shall be taken, 
where necessary, to encourage and promote the full development and 
utilisation of machinery for voluntary negotiation between employers 
or employers' organisations and workers' organisations, with a view to 
the regulation of terms and conditions of employment by means of 
collective agreements". The Government, in its comments, accepts this 
view. 
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83. As regards Convention No. 151, it was adopted by the 
International Labour Conference in order to guarantee protection of 
the right to organise of public servants in general, defined as "all 
persons employed by public authorities", including those categories 
(with the exception of the police and armed forces) who were excluded 
from the scope of Convention No. 98 (Article 6). In the opinion of 
the Committee, it is clear that Convention No. 151, and in particular 
Article 7, which provides that "measures appropriate to national 
conditions shall be taken, where necessary, to encourage and promote 
the full development and utilisation of machinery for negotiation of 
terms and conditions of employment between the public authorities 
concerned and public employees' organisations, or of such other methods 
as will allow representatives of public employees to participate in 
the determination of these matters", is applicable to the category of 
workers involved in he present case, which, again, is not contested by 
the Government of the United Kingdom in its communications. 

84. The Committee observes that the Government, in its reply, 
considers that this case falls within the scope of Convention 
No. 151. It contends that the specific provisions in Convention 
No. 151 have overtaken those of Convention No. 98. In the Government's 
opinion, Article h of Convention No. 98 is more apt to describe 
machinery for voluntary negotiations in the private sector, while 
Article 7 of Convention No. 151 is more apt to describe procedures for 
determining terms and conditions of employment in the public sector. 
Referring to Article 1, paragraph 1, of Convention No. 151, which 
states that this Convention applies to all persons employed by public 
authorities "to the extent that more favourable provisions in other 
international labour Conventions are not applicable to them", the 
Government considers that Article 7 of Convention No. 151 is not less 
favourable than Convention No. 98. 

85. The Committee, for its part, considers that Article 1, 
paragraph 1, of Convention No. 151 implies that the rights guaranteed 
in Convention No. 98 cannot be denied or restricted merely by 
referring to Convention No. 151. In the case of a country such as the 
United Kingdom, which has ratified both Conventions, and a branch of 
activity such as that of public education, where both Conventions are 
applicable, it therefore has to determine whether Article U of 
Convention No. 98 offers more favourable provisions to workers than 
Article 7 of Convention No. 151. The Committee, as has the Committee 
of Experts, considers that "Article k of Convention No. 98 offers more 
favourable provisions since it includes the concept of voluntary 
negotiation and the independence of the negotiating parties; it 
should therefore be applicable in preference to Article 7 of Convention 
No. 151, which calls upon the public authorities to promote collective 
bargaining either by means of procedures that make such bargaining 
possible, or by such other methods as will allow public servants to 
participate in the determination of their terms and conditions of 
employment". Therefore, the question before the Committee in this 
case is to determine whether the new procedures outlined in the 
Teachers' Pay and Conditions Act, 1987 are in conformity or not with 
Article U of Convention No. 98. 
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86. In this respect, the Committee notes that, under the terms 
of the new Act, the Secretary of State is obliged to appoint an 
Interim Advisory Committee consisting of between five and nine 
members, including the Chairman. On receipt of a reference to it by 
the Secretary of State, this Committee must consult or take evidence 
from all interested parties before arriving at its own independent 
recommendations. The Secretary of State is free to accept, modify or 
reject the advice given to him by the Committee. However, before 
deciding whether or not to accept the recommendations of the 
Committee, the Secretary of State must, by law, consult the trade 
unions and local authorities to ascertain their views. 

87. While noting that all of the parties concerned and, in 
particular, teachers' organisations, are thus consulted twice (by the 
Advisory Committee and by the Secretary of State), the Committee must, 
however, point out that the Secretary of State is free to reach a 
final decision and that this system cannot therefore be considered as 
instituting a procedure of voluntary negotiation of collective 
agreements as prescribed in Article A of Convention No. 98. The 
Committee also points out that the new legislation is scheduled to 
expire on 31 March 1990, but that it may be extended from one year to 
the next merely by order of the Secretary of State and could therefore 
exceed a period which may be termed reasonable. In these 
circumstances, the Committee can only conclude, as did the Committee 
of Experts on the Application of Conventions and Recommendations, that 
the legislation is not in conformity with Convention No. 98. 

88. Finally, the Committee notes that, throughout its 
communications, the Government has stressed the temporary nature of 
the Interim Advisory Committee and that it intends to establish 
permanent machinery following consultations with all interested 
parties. As a basis for such consultations, the Government has 
published a consultative document setting out proposals for new and 
permanent arrangements to determine pay and conditions of primary and 
secondary-school teachers. The Government has requested responses to 
this consultative document by 29 January 1988. The Committee is not 
called upon to examine the proposals contained in this consultative 
document. It can only trust that the consultations that are under way 
and the discussions on a permanent system will give the Government the 
opportunity to make the necessary legislative amendments to give 
effect to the fundamental principle of the voluntary negotiation of 
collective agreements, as contained in Convention No. 98. 

The Committee's recommendations 

89. In the light of its foregoing conclusions, the Committee 
invites the Governing Body to approve the following recommendations: 

(a) The Committee considers that the system for the determination of 
the terms and conditions of employment of teachers provided for 
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