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C. THE COMMITTEE'S CONCLUSIONS 

316. The Committee notes that in the present case, the complainant alleges that 
during talks on a collective agreement in the Nicaraguan Telecommunications Company 
(ENITEL) which have been in progress for more than two years, it called a day of protest 
and that from that moment onwards a campaign of repression and defamation against it 
began. Specifically, the complainant alleges the following: (J) the dismissal of 
367 workers including 58 union officials; (2) the seizure of union offices in Leon, 
Chinandega, Granada and Matagalpa as well as the confiscation of union papers and 
other property; (3) the use of pressure to force workers to relinquish union membership; 
(4) the use of pressure in the form of threats of dismissal in order to force workers to 
relinquish the benefits of the collective agreement and the representation by the 
complainant. 

317. As regards the allegation concerning the dismissal of 367 ENITEL workers 
(312 of whom have accepted settlements) including 58 union officials following a day of 
protest on 19 October 1998, the Committee notes that the versions of events given by the 
complainant and the Government are mutually contradictory. While the complainant 
alleges that the dismissals were part of a campaign of anti-union repression which started 
after the talks on a collective agreement had reached deadlock, and that the authorities 
took advantage of damage caused by "Hurricane Mitch " to accuse workers of causing 
damage in the company, the Government maintains that the workers were dismissed for 
just cause on the grounds that they had withdrawn their labour, thereby breaking the 
company's internal regulations and violating the provisions of the Labour Code and the 
Constitution concerning the provision of a basic service, and had caused damage to 
company equipment. 

318. In this regard the Committee recalls that it has already had occasion to state 
that telephone services may be regarded as essential services in the strict sense of the 
term, i.e. services whose interruption would endanger the life, personal safety or health of 
the whole or part of the population, and that it has admitted that the right to strike may be 
restricted or prohibited in services of this type, but that the workers must have appropriate 
guarantees to compensate them [see Digest of decisions and principles of the Freedom of 
Association Committee, 4th edition, 1996, paras. 544, 547 and 533]. However, the 
Committee also recalls that on a number of occasions it has stated that postal services do 
not constitute essential services in the strict sense of the term [see Digest, op. cit., 
para. 545]. In this context, the Committee considers that the following points must be 
taken into consideration: (1) the dismissals occurred during collective talks which began 
more than two years ago and which are still in progress and that, according to the 
Government, both parties have used delaying tactics; and (2) the dismissed workers have 
initiated legal action to secure their reinstatement, although no ruling on this has yet been 
handed down. Under these circumstances, in order to ensure that the parties can conclude 
the collective agreement in a harmonious working climate, the Committee requests the 
Government to endeavour to secure the reinstatement of the trade union officials and 
workers who were dismissed, at least until the courts give a ruling on the matter. The 
Committee requests the Government to keep it informed in this regard. 

319. In this regard, recalling the importance of participation in good faith by both 
employers and unions, and of their doing all in their power to reach an agreement, and 
that genuine and constructive talks are necessary for creating and maintaining a 
relationship of confidence between the parties [see Digest, op. cit., para. 815], the 
Committee requests the Government to keep it informed of any developments in the 
collective talks at the company ENITEL. 
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320. As regards the allegation concerning the seizure of union premises and the 
confiscation of union papers and other property in Leon, Chinandega, Granada and 
Matagalpa by paramilitary units, the Committee notes the Government's statement to the 
effect that the administrative authorities have received no complaints regarding these 
allegations. In this regard the Committee stresses that a climate of violence as reflected in 
attacks by paramilitary units against union premises and property constitutes a serious 
obstacle to the exercise of trade union rights, and for this reason such acts should be met 
with severe measures by the authorities, in particular by bringing the persons responsible 
before the competent judicial authority. To this end the Committee requests the 
Government to institute an independent investigation into these allegations and, if they are 
found to be true, to take the necessary measures to ensure that the union premises, papers 
and other property are returned and to ensure that those responsible are brought before 
the competent courts. The Committee requests the Government to keep it informed in this 
regard. 

321. As regards the allegation of pressure brought to bear by senior management in 
the form of threats of dismissal to persuade workers to relinquish the benefits of the 
collective agreement, the Committee notes the information provided by the Government, 
according to which: (i) a group of 470 workers in positions of trust asked to be excluded 
from the terms of the collective agreement and not to be represented by any trade union 
organization; and (ii) the parties sought a ruling on this from the administrative authority 
which, in its decision of 7 May 1999, ruled that the workers in question did not have to be 
covered by the terms of the collective agreement (an appeal against the decision was 
lodged by two of the three unions involved). In this regard the Committee notes that the 
Government does not refer to the alleged pressure in the form of threats of dismissal to 
force workers to relinquish the benefits of the collective agreement and representation by 
the complainant. The Committee considers that it may be difficult for a worker in a 
position of trust to provide proof that pressure has been exerted to induce him to relinquish 
the benefits of a collective agreement or the representation by a trade union organization. 
Under these circumstances, the Committee requests the Government to take measures to 
ensure that an independent inquiry is conducted into these allegations and, if the 
allegations are found to be true, to ensure that the workers in question can choose freely 
whether or not to be covered by the terms of the collective agreement and represented by a 
trade union organization. The Committee also requests the Government to keep it 
informed of the final outcome of the complainant's appeal on the matter. 

322. As regards the allegation that workers in the complainant organization were 
subjected to pressure to force them to leave it, the Committee regrets that the Government 
has not provided its own observations on the matter. The Committee recalls the 
importance of Article 2 of Convention No. 98 on the need to provide workers with 
adequate protection against acts of anti-union discrimination, including acts calculated to 
force workers to relinquish trade union membership. Under these circumstances, the 
Committee requests the Government to take measures to ensure that an independent 
investigation is carried out in this matter and, if the allegations are found to be true, to 
ensure that appropriate action is taken to ensure that administrative and legal sanctions 
are applied and to prevent a recurrence of such acts in future. The Committee requests the 
Government to keep it informed in this regard. 

THE COMMITTEE'S RECOMMENDATIONS 

323. In the light of its foregoing conclusions, the Committee invites the 
Governing Body to approve the following recommendations: 
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(a) With regard to the dismissals of 367 workers (312 of whom have 
accepted settlements), including trade union officials at the Nicaraguan 
Telecommunications Company (ENITEL) the Committee, taking into 
consideration the contradictory versions given by the complainant and 
the Government of the events which led to the dismissals, requests the 
Government to endeavour to secure the reinstatement of the workers, at 
least until the courts have given a ruling on the matter. The Committee 
requests the Government to keep it informed in this regard. 

(b) The Committee requests the Government to keep it informed of 
developments in the collective talks at ENITEL. 

(c) As regards the seizure of trade union premises and confiscation of trade 
union papers and other property at Leon, Chinandega, Granada and 
Matagalpa by paramilitary units, the Committee requests the 
Government to carry out an independent investigation into these 
allegations and, if they are found to be true, to take the necessary 
measures to ensure the immediate return of the premises and property 
and to ensure that the persons responsible are brought before the 
competent court. The Committee requests the Government to keep it 
informed in this regard. 

(d) As regards the allegation concerning pressure in the form of threats of 
dismissal to persuade workers to relinquish the benefits of the collective 
agreement and the representation by the complainant, the Committee 
requests the Government to take measures to begin an independent 
inquiry into these allegations and, if they are found to be true, to ensure 
that these workers in positions of trust can choose freely whether or not 
to be covered by the collective agreement and be represented by the 
trade union organization. The Committee also requests the Government 
to keep it informed of the outcome of the administrative appeal lodged 
by the complainant in this matter. 

(e) As regards the allegation concerning the pressure applied to force 
workers to leave the complainant organization, the Committee requests 
the Government to take measures to carry out an independent 
investigation in this regard and, if the allegations are found to be true, to 
take appropriate steps to apply administrative and legal sanctions and to 
prevent any future recurrence of such acts. The Committee requests the 
Government to keep it informed in this regard. 
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Case No. 2006 

Interim report 

Complaint against the Government of Pakistan 
presented by 

— the All Pakistan Federation of Trade Unions (APFTU) and 
— the Federation of Oil, Gas, Steel and Electricity Workers 

(FOGSEW-Pakistan) 

Allegations: Denial of trade union and collective bargaining rights for workers 
of the Pakistan Water and Power Development Authority (WAPDA) and of the 

Karachi Electric Supply Corporation (KESC) 

324. In a communication dated 11 February 1999, the All Pakistan Federation of 
Trade Unions (APFTU) presented a complaint of violations of freedom of association 
against the Government of Pakistan. Public Services International (PSI) and the 
International Confederation of Free Trade Unions (ICFTU) associated themselves with this 
complaint in communications dated 16 February 1999 and 27 April 1999, respectively. The 
APFTU submitted additional information in communications dated 8 and 10 April, 25 May 
and 25 June 1999. The Federation of Oil, Gas, Steel and Electricity Workers (FOGSEW-
Pakistan) also presented a complaint of infringements of trade union rights in a 
communication dated 8 June 1999. 

325. The Government supplied its observations in a communication dated 
2 September 1999. 

326. Pakistan has ratified the Freedom of Association and Protection of the Right to 
Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. THE COMPLAINANTS' ALLEGATIONS 

327. In its complaint, the APFTU asserts that the Government has violated Conven
tions Nos. 87 and 98 by issuing a Presidential Ordinance No. XX dated 22 December 1998 
which suspended the trade union and collective bargaining rights of more than 
130,000 workers employed in the largest public utility of the country, namely the Pakistan 
Water and Power Development Authority (WAPDA) which is responsible for the genera
tion, transmission and distribution of electricity and development of water resources and 
the provision of other services (a copy of the Presidential Ordinance is annexed to the com
plaint). 

328. More specifically, the APFTU alleges that the said Presidential Ordinance 
suspended the application to WAPDA of the Industrial Relations Ordinance, 1969, which 
regulates the formation, registration and functioning of a trade union organization as a 
collective bargaining agent and the enforcement of agreements reached between a union 
and management. The APFTU further alleges that the application to WAPDA of the 
Industrial and Commercial Employment (Standing Orders) Ordinance, 1968, pertaining to 
workers' job security was suspended by Presidential Ordinance No. XX and that 
amendments were incorporated in the WAPDA Act, 1958 (section 17-(1A)) whereby the 
services of WAPDA workers could be dispensed with through retirement without assigning 
any reason. In addition, the rights of the APFTU's affiliate, the WAPDA Hydro Electric 
Central Labour Union, as collective bargaining agent were cancelled. The APFTU points 
out that the WAPDA Hydro Electric Central Labour Union, which is the largest industry-
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wide trade union in the country, has been representing WAPDA workers for the past 
50 years and was again recently declared to be the collective bargaining agent for WAPDA 
workers through a referendum held at the national level on 29 December 1997. The APFTU 
indicates that the management of WAPDA also issued a notification to the effect that the 
Presidential Ordinance No. XX suspended the operation of the Industrial Relations 
Ordinance, 1969, and the Industrial and Commercial Employment (Standing Orders) 
Ordinance, 1968, for a period of two years commencing from 22 December 1998 in 
WAPDA (a copy of the said notification is attached to the complaint). 

329. The APFTU then contends that Presidential Ordinance No. XX handed over the 
running of WAPDA to the armed forces. In effect, the Government resorted to the 
recruitment of approximately 35,000 army officers to manage WAPDA allegedly to check 
the pilferage of electricity. The APFTU points out, however, that the WAPDA Hydro 
Electric Central Labour Union had been cooperating with management to eliminate such 
pilferage of energy. Moreover, these army officers were recruited by the Government at 
exorbitant salaries with perks which were 150 times higher than those of the regular 
WAPDA workers. 

330. The APFTU asserts that the promulgation of Presidential Ordinance No. XX 
had the following additional serious consequences. In a communication dated 7 February 
1999, senior management of WAPDA issued an order to all general managers, chief 
executives and heads of divisions that "no subscriptions shall be deducted from the wages 
of workers under check-off, as trade union activities are banned for a period of two years 
with effect from 22 December 1998" (a copy of the order is attached to the complaint). 
Furthermore,- in a notification dated 20 March 1999, the Deputy Registrar of the National 
Industrial Relations Commission cancelled the registration of the WAPDA Hydro Electric 
Central Labour Union and informed it that it ceased to exist with effect from 22 December 
1998 (a copy of the notification of cancellation of registration is attached to the complaint). 
ITie APFTU states that its affiliate filed an appeal against this decision to the Lahore High 
Court. In addition, in a communication dated 5 May 1999, the management of WAPDA 
ordered the closing down of all labour welfare centres at various power stations which 
provided recreational facilities for the workers at WAPDA (a copy of this communication 
is attached to the complaint). 

331. Finally, the APFTU contends that while Presidential Ordinance No. XX of 
22 December 1998 elapsed on 22 April 1999, the Government promulgated Ordinance 
No. V of 1999 on 24 May 1999 which has the same contents, purpose and effects as the first 
Ordinance. The APFTU concludes that the Government should revoke such measures 
which apart from constituting a flagrant violation of freedom of association were also 
deemed to be unconstitutional restrictions on its affiliate by various sections of civil society 
including the Chairman of the Human Rights Commission of Pakistan, the former Chief 
Justice of Pakistan and the President of the Supreme Court Bar Association. 

332. In its communication dated 8 June 1999, the Federation of Oil, Gas, Steel and 
Electricity Workers (FOGSEW-Pakistan) alleges that through two Presidential Ordinances 
issued on 27 May 1999, the Government has debarred the Karachi Electric Supply 
Corporation (KESC) from the purview of the Industrial Relations Ordinance, 1969, and has 
allowed management to forcibly retire any KESC employee without assigning any reason. 
This grave situation has resulted in the forced closure of the collective bargaining agent's 
union office as well as a ban on the CBA union by the new management of the KESC, with 
effect from 31 May 1999. Hence, the FOGSEW's affiliate, the KESC Democratic Mazdoor 
Union, which was duly elected as CBA in the establishment as a result of a referendum held 
on 23 February 1999 has been seriously affected by the Government's actions. FOGSEW 
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contends that these very serious infringements of trade union rights warrant the 
appointment of a Commission of Inquiry against the Government of Pakistan. 

B. THE GOVERNMENT'S REPLY 

333. In its communication dated 2 September 1999, the Government first of all 
proceeds to give background information about WAPDA. It indicates that WAPDA was 
established under the WAPDA Act, 1958, for the development of water and power 
resources of the country. To achieve these objectives, the authority undertook construction 
and operation of dams, barrages, canals, tube wells, power stations, grid stations, 
transmission lines and supply and distribution of electricity to the consumers of 
international, agricultural, commercial and domestic sectors. The Government stresses that 
WAPDA has contributed greatly towards the development of the economy of the country 
by constructing seven dams, 14 thermal power stations, 11 Hydel power stations and 
456 grid stations. As such, WAPDA can rightly be depicted as the backbone of Pakistan's 
economy. 

334. The Government then briefly describes the management structure of WAPDA. 
WAPDA is headed by a chairperson, a deputy chairperson and three members, one each for 
power, water and the finance wings. The members work through managing directors and 
general managers in their respective disciplines. The total number of employees in 
WAPDA is 137,693: (a) number of officers in basic pay scale BPS-16 to 21: 8,816; 
(b) number of employees (workers) in BPS-1 to 16: 128,877; and (c) number of unionized 
employees: 95,545. 

335. The Government points out that the installed capacity of electricity in Pakistan 
is 14,957 megawatts. Generation fluctuates according to demand. The estimate of 
electricity lost because of technical reasons such as line and system losses is 20 per cent. 
Pilferage/power theft added another 20 per cent to this figure. Pilferage was made possible 
with the active connivance of the field staff of WAPDA — the ones who interact actively 
with the public. This electricity pilferage had the following consequences: (a) loss of 
revenue to the organization, depriving it not only of maintaining its services but also from 
upgrading its system to minimize technical losses; (b) increase in load shedding, especially 
in the summer months when temperatures across most of the country range above 40°C. In 
the rural sector, dependent largely on canal water or underground water, load shedding 
severely hampered agricultural production because tube wells remained inactive for long 
durations; and (c) increased consumer complaints. 

336. The Government explains that the usual methods of pilferage were: 
(a) unauthorized connections; (b) meter tampering; and (c) wrong billing. The burden of 
these practices was borne by the common man. The public was fast losing all confidence 
in WAPDA to carry out its task. There were frequent demands by consumer groups for the 
privatization of the organization. This rampant corruption, inefficiency and the resultant 
loss in revenue had seriously affected the viability of the organization. 

337. The Government indicates that by late 1998, WAPDA was running a deficit of 
Rs.45 billion (approximately US$870 million). This was expected to rise to Rs.74 billion 
(approximately US$1.43 billion) by June 1999. The resultant financial collapse would have 
led to the liquidation of WAPDA. Since the organization would have been devoid of funds 
to pay the wages, tens of thousands of jobs would have been lost. It would have also brought 
the entire country to a standstill, making the life of the community nearly impossible. 

338. The Government goes on to describe the role of the unions in these practices. 
The management of WAPDA had tried various measures to restore the financial viability 

78 



318th Report 

of the organization and to reintroduce a culture of efficiency, accountability and discipline. 
Unfortunately it was not successful. The management was helpless in taking disciplinary 
action against the delinquents and corrupt elements, largely due to interference and 
pressure by the union. It had become practically impossible to post out a corrupt meter 
reader or an assistant lineman to other areas. This led to a near paralysis of WAPDA's 
administration. In addition meter readers and other similar officials could not be disciplined 
by their respective administrative heads as they tried to use their union membership to 
avoid disciplinary action. On occasion office-bearers of the CBA gave protection to such 
elements. This perpetuated mismanagement and massive theft of electricity. While the 
National Industrial Relations Commission (NIRC) had approved that only 75 office
bearers of the CBA union were to be notified, the CBA appointed over 10,000 office
bearers at various organizational levels. Due to union pressure these office-bearers could 
not be posted out by the management. Some of them were directly involved in giving 
protection to the corrupt elements within WAPDA. 

339. In order to avert a complete collapse of WAPDA which would have caused 
great human suffering and economic hardship, the federal Government was constrained to 
seek the assistance of the armed forces under article 245 of the Constitution of the Islamic 
Republic of Pakistan.1 The army was therefore ordered to assist the WAPDA management 
in restoring the financial health of the organization through checking pilferage/power theft. 
The Government stresses that this was an act of the last resort and taken solely to make the 
WAPDA viable once again. 

340. The involvement of the army in WAPDA occurred in two phases. In the first 
phase, which ended on 25 July 1999, 31,444 army personnel were deputed to WAPDA. 
After 25 July 1999, only about 10 per cent army personnel were retained and the rest have 
returned to their units. The army personnel helped the organization in: (a) removing 
unauthorized connections, which turned out to be tens of thousands; (b) replacing defective 
metres; (c) ensuring timely and correct billing; (d) checking the metres by surveillance 
teams; (e) serving detection bills where theft was unearthed; (f) maintenance of the system 
to reduce technical losses; and (g) the recovery campaign for collection of public revenue. 

341. The Government points out that the campaign launched by the army and 
WAPDA teams has resulted in: (a) 43 per cent increase in billing and receipts for January-
June 1999, in comparison to January-June 1998, i.e. an increase of over Rs.20.9 billion 
(approximately US$400 million) in billing; (b) reduction of Rs.93 billion (US$1.7 billion) 
in receivables; (c) over 7 per cent decrease in line losses; and (d) reduction of pilferage to 
less than 1 per cent. 

342. In addition to the abovementioned reduction in negative trends, the following 
positive developments were also registered: (a) 406,805 new electricity connections were 
given in January-June 1999 as against 235,066 for the same period in 1998; (b) consumer 
complaints dropped by 48,837; and (c) there is no load shedding anywhere in the country. 

343. With regard to the present status of the union in WAPDA, the Government 
emphasizes that the activities of the union have only been suspended in response to a 
specific situation for a limited period. The Government stresses that Ordinance No. XX of 
1998 does not take away the right of workers to organize, i.e. the legal organizational 
structure of the union remains intact. Moreover, the status of the CBA union with 
Mr. Khurshid Ahmed as its general secretary is virtually unaffected. He continues to 
represent the workers' cause at all forums. He was also a delegate to the 87th Session of the 

1 "The armed services shall, under the directions of the federal Government, defend Pakistan against 
external aggression or threat of war, and, subject to law, act in aid of civil power when called upon to do so." 
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LLC held in June this year, representing the workers of Pakistan. In addition, following the 
suspension of union activities, no action was taken against any member of the union for the 
exercise of his/her legitimate right of freedom of association. In fact not a single incidence 
of use of force, imprisonment or harassment took place. There continues to be a healthy and 
constructive interaction between the management and the workers. Committees have been 
constituted at the level of distribution companies with formal participation of the workers. 
These committees are functioning and showing positive signs of harmony between the 
management and the workers. Finally, the situation is being continuously monitored and 
reviewed. There is a possibility that with the cooperation and support of the workers, trade 
union activities may be fully restored before the two-year period specified in Ordinance 
No. XX of 1998. 

344. The Government nevertheless indicates that in view of the gravity of the 
situation, which required sufficient time for the organization to become viable and 
productive again, Ordinance No. XX, 1998, was repromulgated as Ordinance No. V (1999) 
with effect from 24 May 1999. According to the Constitution, the life of an Ordinance is 
four months, therefore the measures taken by the Government with regard to WAPDA are 
essentially of a temporary nature. 

345. The Government concludes that the invocation of article 245 of the Constitution 
was the last resort available to it. In the absence of such action, WAPDA would have ceased 
to exist with extremely grave consequences not only for the tens of thousands of workers 
of the organization but the nation as a whole. While the Government fully respects the 
fundamental workers' right of freedom of association, the WAPDA-related decisions were 
taken as an exceptional measure which was essential for the welfare of the community and 
the health of the country's economy. Finally, the Government indicates that it is committed 
to restoring the WAPDA union as soon as the financial situation of WAPDA allows it and 
even before the completion of the two-year period specified in Ordinance No. XX of 
22 December 1998. 

C. THE COMMITTEE'S CONCLUSIONS 

346. The Committee notes that the allegations in this case concern the denial of 
trade union and collective bargaining rights for workers of the Pakistan Water and Power 
Development Authority (WAPDA) as well as for workers of the Karachi Electric Supply 
Corporation (KESC) pursuant to the issuance of Presidential Ordinances which excluded 
the application of the Industrial Relations Ordinance, 1969, to these two public utilities. 

347. As regards the situation of WAPDA workers, the Committee notes the 
allegation of the All Pakistan Federation of Trade Unions (APFTU) that Presidential 
Ordinance No. XX dated 22 December 1998 suspended the trade union and collective 
bargaining rights of more than 130,000 WAPDA workers since the said Presidential 
Ordinance suspended the application to WAPDA of the Industrial Relations Ordinance, 
1969, which regulates the formation, registration and functioning of a trade union 
organization as a collective bargaining agent and the enforcement of agreements reached 
between management and the union. The Committee notes that the Government does not 
refute this allegation. Rather it appears to justify the promulgation of Presidential 
Ordinance No. XX by indicating that it was an exceptional measure which was essential 
for the welfare of the community and the health of the country's economy. In this regard, 
the Committee would recall that the Committee of Experts on the Application of 
Conventions and Recommendations has emphasized that the freedom of association 
Conventions do not contain any provision permitting derogation from the obligations 
arising under the Convention, or any suspension of their application, based on a plea that 
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an emergency exists [see Digest of decisions and principles of the Freedom of 
Association Committee, 4th edition, 1996, para. 186]. Nevertheless, as regards countries 
which are in a state of political crisis or have just undergone grave disturbances (civil 
war, revolution, etc.), the Committee has considered it necessary, when examining the 
various measures taken by the governments, including some against trade union 
organizations, to take account of such exceptional circumstances when examining the 
merits of the allegations [see Digest, op. cit., para. 197]. However, in the case at hand, the 
Committee does not consider that the pilferage of electricity in WAPDA and the resultant 
loss in revenue constitute such circumstances of extreme gravity as to warrant the ensuing 
restrictions on trade union and collective bargaining rights. Moreover, while noting the 
Government's statement that a number of office-bearers of the CBA union (the WAPDA 
Hydro Electric Central Labour Union) were either directly or indirectly involved in 
corrupt activities in WAPDA resulting in the massive theft of electricity, the Committee is 
of the view that to deprive many thousands of workers of their trade union organization 
because illegal activities have been carried out by some leaders or members constitutes a 
clear violation of the principles of freedom of association [see Digest, op. cit., para. 667]. 
The Committee considers that if it was found that certain members of the trade union had 
committed excesses going beyond the limits of normal trade union activity, they could have 
been prosecuted under specific legal provisions and in accordance with ordinary judicial 
procedure, without involving the suspension and subsequent dissolution of an entire trade 
union movement [see report of the Commission of Inquiry on the observance by Poland of 
Conventions Nos. 87 and 98, Official Bulletin (Vol. LXVII), 1984, para. 492]. 

348. The Committee further notes the Government's statement that Ordinance No. 
XX of 1998 does not take away the right of workers to organize and that the legal 
organizational structure of the union remains intact. The Committee would first of all 
point out that this statement is contradictory in that the Government itself acknowledges in 
its reply that trade union activities in WAPDA have been suspended albeit in response to a 
specific situation. Moreover, in the Committee's view, the Government's claim that 
Presidential Ordinance No. XX does not take away the right of workers to organize does 
not appear to be borne out by the facts on the ground. Indeed, the Committee notes that 
according to the APFTU's allegations — which the Government does not comment upon 
— the management of WAPDA issued an order in February 1999 that trade union dues 
would no longer be deducted from the wages of workers pursuant to Presidential 
Ordinance No. XX (see Annex I). Moreover, the management of WAPDA issued another 
order in May 1999 ordering the closing down of all labour welfare centres at various 
power stations. The Committee considers that the suspension of the practice of deducting 
trade union dues coupled with the suspension of trade union activities risks jeopardizing 
the very existence of the APFTU's affiliate, the WAPDA Hydro Electric Central Labour 
Union. Finally, the Committee fails to see how the legal organizational structure of the 
union remains intact since the Deputy Registrar of the National Industrial Relations 
Commission cancelled the registration of the union in March 1999 (see Annex II). In this 
regard, the Committee has emphasized that the cancellation of registration of an 
organization by the registrar (or deputy registrar) of trade unions is tantamount to the 
suspension or dissolution of that organization by administrative authority which 
constitutes a clear violation of Article 4 of Convention No. 87 and that cancellation of a 
trade union's registration should only be possible through judicial channels [see Digest, 
op. cit., paras. 669 and 670]. In this respect, the Committee notes that the WAPDA Hydro 
Electric Central Labour Union has fded an appeal to the Lahore High Court against the 
decision of the Deputy Registrar. It requests the Government to keep it informed of the 
outcome of the decision handed down by the Lahore High Court. 
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349. For all the abovementioned reasons, the Committee strongly deplores the 
promulgation of Presidential Ordinance No. XX of 1998 which suspended the trade union 
rights of WAPDA workers and prevented the WAPDA Hydro Electric Central Labour 
Union from carrying out its normal trade union activities including receiving its trade 
union dues. The Committee urges the Government to refrain in the future from having 
recourse to measures of suspension or dissolution through administrative channels which 
constitute serious infringements of the principles of freedom of association. The 
Committee notes that Presidential Ordinance No. XX elapsed on 22 April 1999 since, 
according to the Pakistani Constitution, the life of an ordinance is four months. The 
Committee notes with serious concern, however, that Ordinance No. XX, 1998, was 
repromulgated as Ordinance No. V, 1999, with effect from 24 May 1999. The Committee 
requests the Government to confirm that Ordinance No. V elapsed on 24 September 1999. 
If this is not the case, the Committee would urge the Government to repeal Ordinance 
No. V, 1999, immediately, in order to re-establish the registration of the WAPDA Hydro 
Electric Central Labour Union. It also requests the Government to ensure that the practice 
of deducting trade union dues is resumed without delay. It requests the Government to 
keep it informed of measures taken to give effect to its recommendations. It requests the 
Government to keep it informed in this regard. 

350. The Committee notes with serious concern the allegations of the Federation of 
Oil, Gas, Steel and Electricity Workers (FOGSEW-Pakistan) in a communication dated 
8 June 1999 to the effect that the Government has excluded the Karachi Electric Supply 
Corporation (KESC) from the purview of the Industrial Relations Ordinance, 1969, 
through two Presidential Ordinances issued on 27May 1999 with the result that the 
FOGSEW's affiliate, the KESC Democratic Mazdoor Union, has been banned by the new 
management of KESC with effect from 31 May 1999. Noting that the Government has not 
replied to these serious allegations, the Committee urges the Government to provide its 
observations thereon without delay. 

351. The Committee deplores the fact that certain WAPDA and KESC union offi
cials were forcibly pre-retired. 

THE COMMITTEE'S RECOMMENDATIONS 

352. In the light of its foregoing interim conclusions, the Committee 
invites the Governing Body to approve the following recommendations: 
(a) The Committee deplores that the Government violated its obligations 

arising from Conventions Nos. 87 and 98. 
(b) Noting that the Pakistan WAPDA Hydro Electric Central Labour Union 

has filed an appeal to the Lahore High Court against the decision of the 
Deputy Registrar to cancel its registration, the Committee requests the 
Government to keep it informed of the outcome of the decision handed 
down by the Lahore High Court. 

(c) Deploring the promulgation of Presidential Ordinance No. XX of 1998 
which suspended the trade union rights of WAPDA workers and pre
vented the WAPDA Hydro Electric Central Labour Union from carrying 
out its normal trade union activities, the Committee urges the Govern
ment to refrain in the future from having recourse to measures of sus
pension or dissolution through administrative channels which constitute 
serious infringements of the principles of freedom of association. 
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(d) The Committee requests the Government to confirm that Ordinance 
No. V, 1999, which repromulgated Ordinance No. XX of 1998, elapsed 
on 24 September 1999. If this is not the case, the Committee urges the 
Government to repeal Ordinance No. V, 1999, immediately, with a view 
to re-establishing the registration of the Pakistan WAPDA Hydro Electric 
Central Labour Union; it also requests the Government to ensure that 
the practice of deducting trade union dues is resumed without delay. It 
asks the Government to keep it informed of measures taken to give 
effect to its recommendations. 

(e) The Committee urges the Government to reply without delay to the 
allegations of the Federation of Oil, Gas, Steel and Electricity Workers 
(FOGSEW) contained in a communication dated 8 June 1999. 

(f) The Committee deplores the fact that certain WAPDA and KESC union 
officials were forcibly retired. 

Annex I 

Pakistan Water and Power Development Authority 
Labour and Welfare Directorate 
WAPDA Sunny View Lahore 

No. DLW-09770/1517-1816 

Dated: 7.2.1999 

Office order 

Time and again it has been reported that this office circular No. DLW-09720/35-1385, dated 
8.1.1999, is not being implemented in letter and spirit. 

Due to promulgation of Ordinance No. XX of 1998 the trade unions functioning in WAPDA are 
non-existent. They cannot perform any function in the establishments of WAPDA. It is again clarified 
that no subscription shall be deducted from the wages of the workers under check-off as the trade 
union activities are banned for a period of two years w.e.f. 22.12.1998. 

All GMs/CEs/Heads of Divisions are advised to ensure strict compliance of the Ordinance No. XX 
of 1998. 

Shabbir Ahmed 
Director (Labour and Welfare) WAPDA 

83 



Reports of the Committee on Freedom of Association 

Annex II 

No. 3(19)/73 

Government of Pakistan 
National Industrial Relations Commission 
Sector G-5/2, Islamabad 

From: Mr. Zakaullah Khan Khalil Dated: 20.3.1999 
Deputy Registrar 

The General Secretary 
Pakistan Hydro Electric Central Labour Union 
Bakhtiar Labour Hall, 28 Nisbat Road, Lahore 

Subject: Pakistan Hydro Electric Central Labour Union 

The undersigned is directed to say that through an Ordinance No. XX of 1998 effective from 
22.12.1998, a new section 17A has been inserted in WP Act XXXI of 1958. The aforesaid section is 
reproduced below: 

"Certain laws not to apply to employment under the Authority: Nothing contained in the West Paki
stan Industrial and Commercial Employment (Standing Orders) Ordinance, 1968 (WP Ordinance VI 
of 1968), or the Industrial Relations Ordinance, 1969 (XXXIII of 1969), shall apply to or in relation 
to the Authority or any of the officers or employees appointed by it." 

You are hereby informed that after commencement of the aforesaid Ordinance your union 
namely "Pakistan Hydro Electric Central Labour Union" registered by the Commission vide 
Certificate No. 46/73 as an industry-wise trade union of workmen employed by WAPDA has ceased 
to exist w.e.f. 22.12.1998 as IRO, 1969, no more applies on the employment of WAPDA. 

By order of the Commission 

(Zakaullah Khan Khalil) 
Deputy Registrar 

Copy to the Chairman, WAPDA, WAPDA House, Lahore 
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Case No. 1931 

Definitive report 

Complaint against the Government of Panama 
presented by 

— the International Organization of Employers (IOE) and 
— the National Council of Private Enterprise (CONEP) 

Allegations: Legislation restricting the rights of employers 
and their organizations 

353. The Committee first examined this case at its meeting of May 1998 when it 
presented an interim report to the Governing Body [see 310th Report, paras. 474-507, 
adopted by the Governing Body at its 272nd Session (June 1998)]. 

354. Subsequently, the Government sent further observations in a communication 
dated 18 May 1999. 

355. Panama has ratified the Freedom of Association and Protection of the Right to 
Organise Convention, 1948 (No. 87) and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. PREVIOUS EXAMINATION OF THE CASE 

356. At its previous examination of the case, the Committee presented the following 
conclusions regarding the allegations remaining pending [see 310th Report, paras. 498-
501]: 

The Committee notes that the complainant organization opposes the provision of the Labour 
Code which requires the employer to pay wages when the strike has the following objects: (1) to 
demand fulfilment of any collective agreement, direct settlement or arbitration award (section 510(1) 
of the Labour Code); (2) to obtain fulfilment of and compliance with any statutory provision which 
has been ignored or infringed once or repeatedly throughout or in any part of the enterprise (section 
510(1) of the Labour Code); (3) if the employer does not reply to the statement of claims or 
withdraws from the conciliation procedure (section 510(2) of the Labour Code); and (4) if the 
employer fails to comply with the obligation of closing down the enterprise in the event of a legal 
strike (section 511 of the Labour Code). The Committee notes furthermore that as regards these 
matters the complainant organizations point out that under the current regulations the labour 
administration authorities are not empowered to reject a flawed statement of claims which alleges 
imaginary or unfounded infringements of labour standards; and that according to the complainants, 
the conciliation procedure would be initiated and the strike could then be declared and the employer 
would have to pay the strike days in the circumstances referred to above. 

501. Before examining the allegations relating to the payment of wages of strikers by the 
employer, the Committee needs clarification and information on the following points: (1) the manner 
in which sections 510 and 511 of the Labour Code are applied in practice; and (2) the existence of 
procedures and competent bodies in the event of violations of the legislation or of collective 
agreements, in the event of disputes over their interpretation or in the event that the employer fails to 
cooperate in the collective bargaining process. The Committee requests the Government to supply 
information in this regard. 

357. In the light of these interim conclusions regarding these aspects of the case, the 
Committee, in June 1998, invited the Governing Body to approve the following 
recommendations [see 310th report, para. 507]: 
— Before examining the allegations relating to the payment of wages of strikers by the employer, 

the Committee needs information and clarification on the following points: (l) the manner in 
which sections 510 and 511 of the Labour Code are applied in practice; and (2) the existence of 
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procedures and competent bodies in the event of violations of the legislation or of collective 
agreements, in the event of disputes over their interpretation or in the event that the employer 
fails to cooperate in the collective bargaining process. The Committee requests the Government 
to supply information in this respect. 

— The Committee reminds the Government that the technical assistance of the Office is at its dis
posal, if it so wishes, to assist it in ensuring that the provisions complained of in this case are 
amended in line with the principles of freedom of association and collective bargaining. 

— The Committee draws the attention of the Committee of Experts on the Application of Conven
tions and Recommendations to the present case. 
358. Furthermore, the Committee, at its March 1999 meeting, while noting that the 

Government had requested the Office's technical assistance, requested the Government to 
provide a response to the issues raised in the case so that the technical assistance requested 
could be based on the definitive conclusions and recommendations of the Committee [see 
313th Report, para. 5]. 

B. THE GOVERNMENT'S REPLY 

359. With regard to the information requested by the Committee at its previous 
examination of the case, the Government makes reference in its communication dated 
18 May 1999 to sections 510 and 511 of Cabinet Decree No. 252, 1971 (Labour Code), 
regarding the imputability of a strike to the employer. 

360. In respect of these sections, the Government indicates that the imputability of 
responsibility for a strike is a judicial process falling to labour tribunals, whose rulings, if 
contested, may be appealed against before the High Labour Tribunals, with final cassation 
being sought before the third chamber of the Supreme Court of Justice. This is a proceeding 
designed to give rapid relief and in which it is incumbent upon the workers to prove that 
the strike was due to failure to comply with "the collective agreement, direct settlement or 
arbitration award" or legal texts which have been "ignored or infringed once or repeatedly" 
by the employer, as addressed by the conciliation procedure ensuing from the presentation 
of the statement of claims, which failed to result in any agreement. Proof may also be 
supplied of the employer not having responded to the statement of claims or having 
withdrawn from the conciliation process. 

361. The Government adds that grounds for imputability may also result during a 
strike, as stated in section 511, e.g. if the closure of the enterprise is not permitted, whereas 
it is a direct object of the strike, or if new contracts of employment are signed with a view 
to resuming the work interrupted by strike action, with the exception of contracts for the 
purpose of "avoiding irreparable damage to machinery and basic equipment", when strike 
participants do not permit such work and the administrative authorities consider it urgent. 
In this case, the employer applies to the administrative authorities for authorization to carry 
out such work. In the majority of instances, when the request is approved, the enterprise 
staff itself is called upon to conduct such tasks which need to be maintenance and not 
production work. Responsibility is also imputable to an employer who prevents workers 
from conducting the activities listed in section 496 of the Labour Code, as follows: 
Section 496: Strike participants shall be guaranteed outside the enterprise: 

1. the right to peaceful demonstration; 
2. the right to distribute propaganda amongst fellow-workers and the general public as well as to 

use posters indicating their demands; 
3. the right to set up propaganda- and watch-pickets surrounding work premises; and 
4. the right to collect donations. 
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Furthermore, if the employer attempts to prevent strike action, she/he may also be 
declared responsible for the strike. 

362. According to the Government, any employer declared responsible shall pay 
wages for the strike period; this is decided by the judge when she/he determines liability 
for the strike. Consequently, the proceedings are designed to establish whether the 
employer has or has not given grounds, as listed in the law, to be attributed responsibility. 
As stated, this takes place in the form of adversarial judicial proceedings. 

363. The Government indicates that, specifically for the collective bargaining 
period, there are no "competent bodies in the event of violations of the legislation or of 
collective agreements, in the event of disputes over their interpretation or in the event that 
the employer fails to cooperate in the collective bargaining process". Nevertheless, Act 
No. 53, 1975, does empower the Ministry of Labour and Labour Development to conduct 
proceedings regarding the "legal interpretation or validity of clauses written into a 
collective agreement or other collective pact or accord". Moreover, section 527 of the 
Labour Code states that: 

Whosoever seeks the exercise of any right, or the declaration that the existence or non-existence of a 
right is counter to his/her interests, similarly the existence or non-existence of a legal relationship 
affecting or concerning him/her or whosoever seeks any declaration affecting or concerning him/her, 
may make the relevant claim before the tribunals in the manner laid down in this Code. 

In this connection, there has been no discussion in Panama regarding the consequences of 
such proceedings in the event of a statement of claims being presented or of scrutiny of 
collective bargaining. Would the proceedings be put into abeyance if reference were made 
to items also addressed in the statement of claims or the bargaining? Which authority is 
competent to determine these consequences? These are issues which should be elucidated 
through administrative or judicial channels. 

C. THE COMMITTEE'S CONCLUSIONS 

364. The Committee observes that the issues left pending at the previous 
examination of the case relate to the conformity with the principles of freedom of 
association of the legal texts applicable to cases in which the employer is required to pay 
wages in respect of strike days; more specifically, they concern cases in which the strike 
has the following objects: (1) to demand fulfilment of any collective agreement, direct 
settlement or arbitration award (section 510(1) of the Labour Code); (2) obtain fulfilment 
of and compliance with any statutory provision which has been ignored or infringed once 
or repeatedly throughout or in any part of the enterprise (section 510(1) of the Labour 
Code); and (3) if the employer does not reply to the statement of claims or withdraws from 
the conciliation procedure (section 510(2) of the Labour Code). As regards these matters, 
the complainant organizations also point out that under the current regulations the labour 
administration authorities are not empowered to reject a flawed statement of claims which 
alleges imaginary or unfounded infringements of labour standards; in this way, the 
conciliation procedure would be initiated and the strike could then be declared and the 
employer would have to pay the strike days. 

365. With regard to the allegation relating to the legal provisions obliging the 
employer to pay wages in respect of strike days, the Committee notes the Government's 
statement and in particular that the employer's "responsibility" for the (lawful) strike is 
declared in the course of relief proceedings, during which it is incumbent upon the 
workers to substantiate grounds for imputability of responsibility, as laid down by 
legislation, namely: 
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— failure to fulfil any collective agreement, direct settlement or arbitration award 
(section 510(1) of the Labour Code); 

— failure to fulfil and comply with any statutory provision once or repeatedly in an 
enterprise, establishment, branch or works (section 510(1) of the Labour Code); 

— failure to comply with the obligation of closing down the enterprise in the event of a 
strike (section 511 of the Labour Code) [in a previous examination of the case in its 
substance, the Committee had requested the Government to repeal the sections of the 
Labour Code, which imposed the immediate shutting down of the enterprise, 
establishment, branch or works once a strike had been declared; see 310th Report, 
para. 507 (a)(1)]; 

— the signing of new contracts of employment in order to resume work interrupted by 
the strike (except where strike participants permit work to proceed in order to avoid 
irreparable damage to machinery and basic equipment (section 511)); 

— preventing workers from exercising certain rights outside the establishment (peaceful 
demonstration, propaganda, propaganda- and watch-pickets as well as the collection 
of donations) (section 496); 

— preventing strike action or seriously and unjustly obstructing it (section 511); and 
— failure to reply to the statement of claims or withdrawal from the conciliation 

procedure (section 510(2)). 

366. In this respect, although the majority of aforementioned grounds for imputabil-
ity of responsibility for the strike to the employer constitute violations of Conventions 
Nos. 87 and 98 and unlawful acts sanctioned in various forms in many countries for viola
tion of the right to strike, failure to bargain in good faith or other unfair practices, the 
Committee considers that obliging the employer to pay wages in respect of strike days in 
the cases mentioned — apart from potentially disrupting the balance in industrial rela
tions and proving costly for the employer — raises problems of conformity with the princi
ples of freedom of association, to the extent that such payment should be neither required 
nor prohibited [see 307th Report, Case No. 1865, para. 223]; consequently, it should be a 
matter for resolution between the parties. In these circumstances, the Committee requests 
the Government to take measures to amend the legislation in the manner indicated. 

367. Moreover, the Committee recalls that the complainant organizations of 
employers had pointed out that under the current regulations the labour administration 
authorities were not empowered to reject a flawed statement of claims which alleged 
imaginary or unfounded infringements of labour standards; in this way, the conciliation 
procedure would be initiated and the strike could then be declared and the employer 
would have to pay the strike days. Similarly, the Committee had requested the Government 
to provide information indicating whether there were procedures or competent bodies in 
the event of violations of the legislation or of collective agreements, in the event of dis
putes over their interpretation or in the event that the employer failed to cooperate in the 
collective bargaining process. 

368. In this regard, the Committee notes the Government's statement that: 
(1) specifically for the collective bargaining period, there are no "competent bodies in the 
event of violations of the legislation or of collective agreements, in the event of disputes 
over their interpretation or in the event that the employer fails to cooperate in the col
lective bargaining process"; (2) nevertheless, Act No. 53, 1975, does empower the Min
istry of Labour and Labour Development to conduct proceedings regarding the "legal 
interpretation or validity of clauses written into a collective agreement or other collective 
pact or accord"; (3) section 527 of the Labour Code authorizes any person, who so 
wishes, to request of the judicial authorities a declaration that a right or legal relationship 
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does or does not exist or any other kind of declaration. However, the Committee notes that, 
as emerges from the Government's statement, the practical application of the aforemen
tioned legal texts — in particular in respect of disputes over rights — has not yet taken 
place; and that the issues raised (possible suspension of the examination of the statement 
of claims, competent bodies, etc.) should be elucidated where necessary through adminis
trative or judicial channels. 

369. Consequently, the Committee recommends to the Government that it develop 
existing standards and procedures regarding conflicts of rights or interpretation as well as 
establish a clear, expeditious procedure, which would involve workers' and employers' 
organizations, for verifying non-compliance with legal provisions and clauses of collective 
agreements, making it possible to avoid collective disputes on the grounds under 
consideration. As regards the legal consequences of the employer's failure to reply to the 
statement of claims or his/her withdrawal from the conciliation procedure, the Committee 
considers that failure to reply to a statement of claims may be deemed an unfair practice 
contrary to the principle of good faith in collective bargaining, which may entail certain 
penalties as foreseen by law, without resulting, as is the case above, in a legal obligation 
upon the employer to pay strike days which is a matter to be left to the parties concerned. 
With regard to withdrawal from the conciliation procedure, the Committee observes that 
the legislation lays down mandatory conciliation and prevents the employer from 
withdrawing, irrespective of circumstances, at the risk of being penalized by payment of 
wages in respect of strike days; apart from being disproportionate, this runs counter to the 
principle of voluntary negotiation enshrined in Convention No. 98. In these circumstances, 
the Committee requests the Government to envisage amending the legislation in such a 
way that: (I) failure to reply to a statement of claims does not entail disproportionate 
penalties, and (2) withdrawal by one of the parties from the conciliation procedure does 
not give rise to disproportionate penalties. 

370. With regard to the Government's request for technical assistance, the Commit
tee recalls that the technical assistance of the Office is at its disposal with a view to ensur
ing that the legislation conforms more widely to the Conventions ratified regarding 
freedom of association and collective bargaining. The Committee draws the attention of 
the Committee of Experts on the Application of Conventions and Recommendations to the 
legislative aspects of this case. 

THE COMMITTEE'S RECOMMENDATIONS 

371. In the light of its foregoing conclusions, the Committee invites the 
Governing Body to approve the following recommendations: 
(a) The Committee requests the Government to envisage amending the 

legislation in such a way that: (1) the payment of wages in respect of 
strike days is not mandatory but a matter for resolution by the parties; 
(2) the withdrawal by one of the parties from the conciliation procedure 
does not give rise to disproportionate penalties; and (3) that failure to 
reply to a statement of claims does not entail disproportionate penalties. 

(b) The Committee recommends that, in developing existing standards and 
procedures regarding conflicts of rights or interpretation, the Govern
ment establish a clear, expeditious procedure, which would involve 
workers' and employers' organizations, for verifying non-compliance 
with legal provisions and clauses of collective agreements, making it 
possible to avoid collective disputes on the grounds under consideration. 
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(c) With regard to the Government's request for technical assistance, the 
Committee recalls that the technical assistance of the Office is at its 
disposal with a view to ensuring that the legislation conforms more 
widely to the Conventions ratified regarding freedom of association and 
collective bargaining. 

(d) The Committee draws the attention of the Committee of Experts on the 
Application of Conventions and Recommendations to the legislative 
aspects of this case. 

Case No. 1965 

Interim report 

Complaint against the Government of Panama 
presented by 

the International Confederation of Free Trade Unions (ICFTU) 

Allegations: Arrests and ill-treatment of trade unionists 

372. The complaint is contained in a communication dated 19 May 1998 from the 
International Confederation of Free Trade Unions (ICFTU). The Government sent its 
observations in communications dated 29 May and 17 November 1998 and 25 May 1999. 

373. Panama has ratified the Freedom of Association and Protection of the Right to 
Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. THE COMPLAINANT'S ALLEGATIONS 

374. In its communication of 19 May 1998, the International Confederation of Free 
Trade Unions (ICFTU) alleges that 13 leaders or members of the Single National Union of 
Workers of the Construction Industry and Related Occupations (SUNTRACS) were 
arrested on 20 January 1998 during a peaceful demonstration (during a strike in the 
construction enterprise Aribesa in Los Lagos district, Col6n Province) and detained for five 
days. The demonstration took place in the streets near the housing project which was being 
built by the company. The trade unionists in question were: Marcos Andrades of the 
union's national executive; Javier Mendez, union member; Julio E. Trejos, union 
representative; Juan C. Salas, union representative; Luis Avila, union representative; 
Alejandro De la Rosa, union member; Dario Melle, union member; Efrain Ballesteros, 
union representative; Martin Montaiio, union member; Anfbal Alvarado, union member; 
Luis Gonzalez, union representative; Tomas Mendoza, union representative; and Fernando 
Tlubet of the union's national executive. The ICFTU states that during their detention, the 
trade unionists endured inhuman conditions, with no water or sanitation, and that Mr. Luis 
Gonzalez and others were assaulted and ill-treated by members of the national police. 
According to the complainant, the strike had been declared in protest at the company's 
failure to comply with certain conditions relating to the payment of social security 
contributions, provision of safety equipment, dismissals of workers, payment of the 
lighting clause, and payment of workers hired by subcontractors. 

375. The ICFTU adds that on 21 January 1998, following the protest demonstrations 
of 20 January, the premises of SUNTRACS in the city of Colon were raided by agents of 
the national police, who arrested 12 union members. The order for the arrests was issued 
by the Mayor of the city of Colon. Among those arrested were the following: Carlos 
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Agrazal, representative; Nicolas Romero, union representative; Dan'o Ulate, union 
member; Saul M6ndez, the union's national defence secretary; Luis F. Arauz; Valentin 
Sanjur; Sixto Ferreira; Pormilio Beitfa; Alberto Gdlvez, a human rights activist; Juan 
Rosero; Sebastian Hernandez; and Guillermo Ortega. The detainees were all taken on the 
same night of 21 January to the Third Night Tribunal and sentenced to five days' 
non-commutable detention. 

376. According to the secretary-general of SUNTRACS, the arrests were made on 
the grounds that the persons concerned had allegedly obstructed public roads, shown dis
respect to authority and disturbed public order. On 27 January 1998, the union lodged a 
complaint with the National General Prosecutor alleging abuse of authority and action ex
ceeding official powers by the Mayor of Col6n, the night judge and the Crist6bal magis
trate. 

B. THE GOVERNMENT'S REPLY 

377. In its communications of 14 May, 17 November and 29 May 1998, the Govern
ment states that the conflict in the present complaint originated in the dismissals of five 
workers from the company Aribesa on 16 January 1998. On 17, 19 and 20 January, the 
workers stopped operations in Los Lagos whereupon the company decided to dismiss all 
the workers involved. On 20 January 1998, SUNTRACS presented a list of complaints 
against the company Aribesa alleging violations of signed accords and the collective labour 
agreement. The company replied on 27 of the same month, within the period required by 
law, and refuted all the complaints set out in the list. Talks on the list of complaints began 
on 30 January and the union, as a bargaining tactic, demanded the reinstatement of all the 
dismissed workers and an investigation into the cases of the five workers dismissed on 
16 January. The company stated that it was prepared to discuss the matter. On 2 February 
the company's negotiators were not present at the conciliation talks. On the following day, 
the company requested that the talks be suspended until the next day, when it would give 
its reply concerning the reinstatement of the dismissed workers, compliance with the ac
cords signed with the union on 6 January 1998, the 6 per cent payment, and payment of tool 
hire charges. On 4 February, the company undertook to comply with the agreements signed 
on 6 January 1998 and that this would be done between 6 and 9 February. However, it re
fused outright to discuss the reinstatement of the dismissed workers. On the same day, the 
union and the company resolved to declare the conciliation process terminated, although 
the period of 15 days specified in paragraph 1 of section 443 of the Labour Code was not 
due to elapse until 11 February. The union had 20 working days from 4 February onwards 
within which it could declare a strike. The negotiations took place in an uneasy atmosphere 
of mutual recriminations and no agreement was reached on the list of complaints. In short, 
the talks did not lead to any agreement regarding reinstatement of the dismissed workers, 
since in the company's view these dismissals were legally justified. The union finally is
sued a strike declaration for 17 February 1998. The authorities endeavoured throughout 
these proceedings to bring the parties to an agreement. 

378. The Government explains that in the early days of the dispute in mid-January 
1998, during the protest demonstrations in the streets of Colon, members of SUNTRACS 
employed by the company committed acts of violence and destruction of private property 
and clashed with a group of workers led by the director, Marcos Allen. These workers had 
been hired by the company to replace the SUNTRACS workers. Such clashes were a 
violation of the procedures, established under the Labour Code by which workers can 
enforce their rights, violated the constitutional right of freedom of movement and resulted 
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in damage to property. For these reasons the Mayor ordered the arrest of about 20 of the 
workers, who were subsequently released and enjoy full liberty. 

379. The Government provides a copy of the judicial ruling which fined Mr. Javier 
Mendez and Mr. Marcos Andrade the sum of 225 balboas for damaging property and stated 
that a group of persons presumed to be members of the trade union organization 
SUNTRACS had tried to obstruct workers who were working normally at a site in Los 
Lagos. The Government also supplies copies of the labour court ruling against a number of 
SUNTRACS members (Luis F. Araiiz, Valentin Sanjur, Juan Rosero, Dario Ulate, 
Guillermo Ortega, Pormilio Beitfa, Sebastian Hernandez, Nicol&s Romero, Saul Mendez 
and Sixto Ferreira) imposing fines and five days of arrest for causing a breach of the peace 
and obstructing highways, disturbing public order, peace and safety and showing gross 
disrespect to the Mayor of Col6n and his family. Mr. Alberto Galvez was ordered to pay a 
fine equivalent to 40 days' arrest for obstructing the police and for disrespect towards 
authority. 

380. The Government indicates that the complainant itself states that the persons 
mentioned in the complaint were detained because they were accused of obstructing public 
highways, showing disrespect towards authority and disturbing public order. The 
Government considers that the alleged acts which have been established by the authorities 
(obstruction of highways, disturbances during illegal demonstrations, infringements of 
public order, peace and safety, damage to property, etc.) are not sanctioned by the ILO's 
freedom of association Conventions. 

C. THE COMMITTEE'S CONCLUSIONS 

381. The Committee observes that in the present case the complainant alleges that 
25 trade unionists from the union SUNTRACS were detained following a peaceful 
demonstration during a strike, that the union's premises were raided, and that some of the 
detainees were ill-treated and held in inhuman conditions. 

382. The Committee notes that the Government denies that the demonstration was 
peaceful and states that the demonstrators destroyed or damaged property, committed acts 
of violence, tried to prevent other workers from working normally, prevented free 
movement by blocking roads and showed gross disrespect to the Mayor of Colon. In this 
regard, the Committee notes that, according to the Government, the acts of violence took 
place after the company Aribesa had dismissed five workers and decided subsequently — 
citing as a reason the stoppage of construction work which occurred immediately 
afterwards — to dismiss all the workers, and that the union regarded this action as a 
violation of the collective agreement and the accords signed with the company. The 
Committee emphasizes that, although a number of trade unionists were fined and/or 
sentenced to five days' detention by a court for the reasons indicated (and all of them have 
now been released), the company's decision to dismiss all the workers — which according 
to the Government's statements has not yet been implemented — seems excessive. Under 
these circumstances, the Committee appeals to the Government to mediate between the 
parties (the trade union SUNTRACS and the company Aribesa) with a view to resolving 
the problem of alleged failures to comply with legislation and the collective agreement 
cited by the union as well as the issue of the dismissals. 

383. Lastly, noting that the Government has not replied to the allegations 
concerning the raid of SUNTRACS premises and the ill-treatment and inhuman conditions 
suffered by a number of SUNTRACS members, the Committee requests the Government to 
send its observations on the matter. 
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THE COMMITTEE'S RECOMMENDATIONS 

384. In the light of its foregoing interim conclusions, the Committee 
invites the Governing Body to approve the following recommendations: 
(a) The Committee appeals to the Government to mediate between the 

parties (the trade union SUNTRACS and the company Aribesa) with a 
view to resolving the problem of alleged failures to comply with 
legislation and the collective agreement cited by the union as well as the 
problem of the dismissals. 

(b) Noting that the Government has not replied to the allegations concern
ing the raid of SUNTRACS premises and the ill-treatment and inhuman 
conditions suffered by a number of SUNTRACS members, the Committee 
requests the Government to send its observations on the matter. 

Case No. 2003 

Definitive report 

Complaint against the Government of Peru 
presented by 

the General Confederation of Workers of Peru (CGTP) 

Allegations: Refusal to register a trade union executive board 

385. The complaint is contained in a communication dated 10 December 1998 from 
the General Confederation of Workers of Peru (CGTP). This organization sent additional 
information in a communication dated 24 February 1999. The Government replied in a 
communication dated 27 May 1999. 

386. Peru has ratified the Freedom of Association and Protection of the Right to 
Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. THE COMPLAINANT'S ALLEGATIONS 

387. In its communications of 10 December 1998 and 24 February 1999, the General 
Confederation of Workers of Peru (CGTP) alleges that the Ministry of Labour, in 
accordance with its own Decision No. 003-98 of 21 August 1998 and Decision No. 323-98 
of 17 September 1998 (copies of which are supplied by the complainant), refused to register 
the new National Executive Board of the National Federation of Mining, Metal, Iron and 
Steel Workers of Peru (FNTMMSP) for the period 1998-2000. According to the 
abovementioned administrative decisions, workers' organizations must, under Convention 
No. 87, respect the law of the land; an analysis of this file reveals that the list of National 
Executive Board members was made up of some workers who did not respect the 
requirements of the law, such as the requirement of being a company employee, since 
having been dismissed the employment relationship no longer existed and thus they were 
no longer active members of a trade union. The CGTP considers that this refusal violates 
the right of organizations to freely elect their representatives, as embodied in Convention 
No. 87. 
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B. THE GOVERNMENT'S REPLY 

388. In its communication of 27 May 1999, the Government states that the inadmis
sibility of registering the National Executive Board of the National Federation of Mining, 
Metal, Iron and Steel Workers of Peru was due to objective circumstances and had nothing 
whatsoever to do with any wish on the part of the Ministry to interfere with the union or to 
carry out anti-union acts. In this respect, section 4 of the Collective Labour Relations Act 
states that: "The State, the employers and representatives of either shall refrain from any 
actions tending in any way to constrain, restrict or diminish the right of workers to form 
unions, and to refrain from interfering in any way in the establishment, administration or 
maintenance of trade union organizations established by workers." The Government adds 
that Decision No. 003-98 cited specific circumstances which made it impossible to register 
the National Executive Board; once those circumstances had been rectified, the Ministry of 
Labour proceeded with registration on 8 April 1999 (the Government has supplied support
ing documents). 

C. THE COMMITTEE'S CONCLUSIONS 

389. The Committee notes that in the present complaint, the complainant has 
alleged that the Ministry of Labour in August 1998 refused to register the National 
Executive Board of the National Federation of Mining, Metal, Iron and Steel Workers of 
Peru (FNTMMSP). The Committee takes note of the Government's statements to the effect 
that the National Executive Board was registered on 8 April 1999, once certain problems 
which had prevented registration had been resolved. As regards these circumstances, the 
Committee notes that the Ministry of Labour decisions refusing registration (sent in the 
annex accompanying the complaint) indicate that the motive for the refusal, contrary to 
the Collective Labour Relations Act, was the fact that some members of the Board were 
not company employees "by virtue of the fact that the employment relationship was 
dissolved at the moment of dismissal, which means that they are no longer active members 
of the union". 

390. In this regard, the Committee wishes to draw attention to the principle 
according to which "The registration of the executive boards of trade union organizations 
should take place automatically when reported by the trade union, and should be 
contested only at the request of the members of the trade union in question " [see Digest of 
decisions and principles of the Freedom of Association Committee, 4th edition, 1996, 
para. 365] and that requirements of membership of an occupation or establishment as a 
condition of eligibility for union office are not consistent with the right of workers to freely 
elect their representatives [see Digest, op. cit., paras. 369-374], especially in the case of 
trade union federations. The Committee of Experts on the Application of Conventions and 
Recommendations has requested the Government to amend its legislation in this respect 
[see Report III (Part 1A), 1999, pages 270 ff.]. 

391. Under these circumstances, the Committee regrets the delay in the registration 
of the National Executive Board of the FNTMMSP and the fact that this organization was 
obliged to comply with requirements that its Board members be employed in a company in 
order to register its National Executive Board, and requests the Government to take steps 
to amend its legislation so as to ensure that employment within a company is not a 
condition of election to union office of a federation. 
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THE COMMITTEE'S RECOMMENDATION 

392. In the light of its foregoing conclusions, the Committee invites the 
Governing Body to approve the following recommendation: 

The Committee, regretting the delay on the part of the Ministry of 
Labour in registering the National Executive Board of the National 
Federation of Mining, Metal, Iron and Steel Workers of Peru and the fact 
that this organization was obliged to comply with requirements that its 
Board members be employed in a company in order to register its 
National Executive Board, requests the Government to take steps to 
amend its legislation so as to ensure that employment in a company is 
not a condition of election to union office of a federation. 

Case No. 2004 

Report in which the Committee requests to be kept informed 
of developments 

Complaint against the Government of Peru 
presented by 

the General Confederation of Workers of Peru (CGTP) 

Allegation: Dismissal of a trade union official 

393. The complaint in the present case is contained in a communication dated 
20 January 1999 from the General Confederation of Workers of Peru (CGTP). This 
organization sent additional information in a communication dated 15 April 1999. The 
Government replied in communications of 26 April and 6 September 1999. 

394. Peru has ratified the Freedom of Association and Protection of the Right to 
Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. THE COMPLAINANT'S ALLEGATIONS 

395. In its communications of 20 January and 16 April 1999, the General Con
federation of Workers of Peru (CGTP) alleges that the dismissal on 4 September 1998 of 
Mr. Benancio Aguilar Atahua, Economic and Financial Secretary of the CGTP's National 
Executive Board and employee of the Uni6n de Cervecerias Peruanas Backus y Johnston 
S.A., was anti-union in nature. The complainant also alleges that there has been an exces
sive delay in the legal proceedings initiated by Mr. Aguilar Atahua in October 1998 against 
his dismissal. 

396. Furthermore, the complainant recalls that the company in question had 
attempted in July 1996 to include the trade union official Mr. Aguilar Atahua on a 
collective redundancy list but that on that occasion the administrative authority had ruled 
that he was protected by virtue of his trade union function and could not be included on the 
list. The complainant adds that the company appealed against this administrative ruling 
before the administrative disputes tribunal, which has yet to give a ruling. 

B. THE GOVERNMENT'S REPLY 

397. In its communications of 26 April and 6 September 1999, the Government 
states that according to the complainant, the dismissal of Mr. Benancio Aguilar Atahua was 
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an arbitrary and discriminatory act carried out because of his activity as a union official 
after he had been elected Economic and Financial Secretary of the CGTP's National 
Executive Board on 3 December 1995 and had been included in a collective redundancy 
list issued by the company. The Government adds that the list in question, which was to 
terminate the official's employment, was approved by the labour authority through 
resolution No. 140-96. However, the Government indicates that according to this 
resolution, which was subsequently confirmed by resolution No. 034-96, Mr. Aguilar 
Atahua was not included in the collective redundancy list, which prompted the company to 
appeal to the Third Administrative Labour Disputes Tribunal to annul these resolutions. 
The Government notes the complainant's allegation that it has been denied justice and that 
it is presenting a complaint against Peru to the International Labour Organization. 

398. As regards the allegation that no motives were given for the dismissal of the 
trade union official, the Government indicates that the complainant states that the situation 
is one of dismissal in connection with a collective lay-off and that, under the terms of labour 
standards, collective lay-offs have objective causes arising from unforeseen circumstances, 
force majeure, economic, technological, structural or other similar factors, or company 
closure. The Government adds that, given that the company Union de Cervecerfas Peruanas 
Backus y Johnston S.A. is in the process of merging with the Compafiia Nacional de 
Cerveza S.A., the Sociedad Cervecera de Trujillo S.A. and the Cervecerfa del Norte S.A., 
it is reasonable to conclude that the mass dismissals have come about as a result of this 
merger process and, under the terms of section 63(b) of Supreme Decree No. 001-96-TR, 
are also applicable to workers normally protected by virtue of union office whenever there 
are specific reasons for including them in a "collective lay-off. At the same time, the 
Government indicates that, since the present case is still being examined by the 13th Labour 
Court of Lima and a ruling against the dismissal has not yet been handed down, existing 
remedies have not been exhausted and the complainant is in no position to present a 
complaint against Peru to the ILO. 

C. THE COMMITTEE'S CONCLUSIONS 

399. The Committee notes that in the present case, the complainant alleges that the 
dismissal on 4 September 1998 of Mr. Benancio Aguilar Atahua, Economic and Financial 
Secretary of the CGTP's National Executive Board and employee of the Union de 
Cervecerias Peruanas Backus y Johnston S.A., was of an anti-union nature, and also 
alleges that there has been an excessive delay in the legal proceedings initiated by 
Mr. Aguilar Atahua in October 1998 against his dismissal. 

400. In the first place, the Committee notes that the Government's and com
plainant's versions of events relating to the dismissal of the union official in question are 
contradictory. According to the complainant, the dismissal was carried out without any 
motive being given and for anti-union reasons, whilst the Government indicates that the 
complainant itself stated that the dismissal was part of a collective lay-off, and that, given 
that the company is in the process of merging with other companies, "it is reasonable to 
conclude that the mass dismissals have come about as a result of this merger process". In 
this regard, the Committee notes that the complainant has at no time suggested that 
Mr. Aguilar Atahua was dismissed as a result of the collective lay-offs (which in fact 
occurred in July 1996) and indeed attached to its complaint a copy of the company's offi
cial notification to the union official in question which stated that he had been dismissed 
without any reason being given with effect from 5 September 1998. In this context, since it 
is an established fact that the dismissal took place without a motive being given, the Com
mittee recalls that in its previous examination of similar allegations it had stated "In a 
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case in which trade union leaders could be dismissed without an indication of the motive, 
the Committee requested the Government to take steps with a view to punishing acts of 
anti-union discrimination and to making appeal procedures available to the victims of 
such acts" and "It would not appear that sufficient protection against acts of anti-union 
discrimination, as set out in Convention No. 98, is granted by legislation in cases where 
employers can in practice, on condition that they pay the compensation prescribed by law 
for cases of unjustified dismissal, dismiss any worker, if the true reason is the worker's 
trade union membership or activities" [see Digest of decisions and principles of the 
Freedom of Association Committee, 4th edition, 1996, paras. 706 and 707]. 

401. The Committee highlights the fact that the administrative authority in July 
1996 ordered that the union official Mr. Aguilar Atahua, who had been on a list of persons 
to be laid off, should not be dismissed because he was protected by virtue of his union 
office and that he was nevertheless dismissed two years later in September 1998 while still 
protected. In these circumstances, while observing that a judicial process is under way on 
this matter, the Committee considers that Mr. Benancio Aguilar Atahua should be 
reinstated in his post without loss of pay and requests the Government to take all the 
necessary measures to this end, taking particular account of the slowness of the judicial 
process thus far (there has still been no ruling on the appeal lodged by the company in 
1996 against the administrative resolution ordering that the union official in question 
should not be dismissed since he was protected by virtue of his union status). The 
Committee requests the Government to keep it informed of any measures which it may 
adopt in this regard. 

402. As regards the anxieties of the complainant regarding the delay in the judicial 
proceedings initiated by Mr. Aguilar Atahua in October 1998 to have his dismissal 
annulled, the Committee recalls that: 
Cases concerning anti-union discrimination contrary to Convention No. 98 should be examined 
rapidly, so that the necessary remedies can be really effective. An excessive delay in processing 
cases of anti-union discrimination, and in particular a lengthy delay in concluding the proceedings 
concerning the reinstatement of the trade union leaders dismissed by the enterprise, constitute a 
denial of justice and therefore a denial of the trade union rights of the persons concerned. 

[see Digest, op. cit., para. 749]. Under these circumstances, the Committee firmly trusts 
that the legal proceedings begun in October 1998 by the union official Mr. Aguilar Atahua 
in connection with his dismissal will be concluded in the near future. The Committee 
requests the Government to keep it informed of any court ruling which should be handed 
down swiftly in this regard. 

403. Concerning the Government's statement that since a judicial procedure is 
under way the complainant was in no position to present a complaint to the ILO, the 
Committee recalls that, according to its procedures, although the use of internal legal 
procedures, whatever the outcome, is undoubtedly a factor to be taken into consideration, 
the Committee has always considered that, in view of its responsibilities, its competence to 
examine allegations is not subject to the exhaustion of national procedures. [See 
Procedures of the Committee, para. 33.] 

THE COMMITTEE'S RECOMMENDATIONS 

404. In the light of its foregoing conclusions, the Committee invites the 
Governing Body to approve the following recommendations: 
(a) With regard to the dismissal of the trade union official Mr. Benancio 

Aguilar Atahua of the Union de Cervecerias Peruanas Backus y Johnston 
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S.A., the Committee, while noting that a judicial process is under way on 
this matter, considers that Mr. Benancio Aguilar Atahua should be 
reinstated in his post without loss of pay. It requests the Government to 
take all necessary measures to this end and to keep it informed in this 
regard. 

(b) The Committee firmly trusts that the legal proceedings begun in 
October 1998 by the union official Mr. Aguilar Atahua in connection 
with his dismissal will be concluded in the near future. The Committee 
requests the Government to keep it informed of the court ruling which 
should be handed down swiftly. 

Case No. 2012 

Interim report 

Complaint against the Government of the Russian Federation 
presented by 

the Trade Union of Workers of the All Russian State Television and Radio 
Company (SVGTRK) 

Allegations: Violations of the right to bargain collectively, refusal 
tp deduct union dues, withdrawal of facilities for workers' representatives, 

denial of access to premises 

405. The Trade Union of Workers of the All Russian State Television and Radio 
Company presented a complaint of violations of freedom of association against the 
Government of the Russian Federation in a communication dated 11 March 1999. A 
number of documents were annexed to the complaint. The Government forwarded its 
response to the allegations in a communication dated 26 April 1999. 

406. The Russian Federation has ratified the Freedom of Association and Protection 
of the Right to Organise Convention, 1948 (No. 87), and the Right to Organise and 
Collective Bargaining Convention, 1949 (No. 98); it has not ratified the Workers' 
Representatives Convention, 1971 (No. 135). 

A. THE COMPLAINANT'S ALLEGATIONS 

407. In its communication of 11 March 1999, the Trade Union of Workers of the All 
Russian State Television and Radio Company alleges that its collective bargaining rights 
have been violated since the All Russian State Television and Radio Company (VGTRK) 
has refused to bargain collectively with it and has failed to provide information relevant to 
collective bargaining. It is further alleged that the activities of the complainant have been 
interfered with by VGTRK withdrawing check-off facilities, withdrawing the use of 
premises, disconnecting telephone lines and denying workers' representatives access to the 
premises. 

408. As background, the complainant states that it is the principal trade union 
representing workers of the All Russian State Television and Radio Company, which has 
4,100 to 4,600 employees. The trade union was established in 1991 and its membership 
among VGTRK employees has varied since then from 2,200 to 2,600. The complainant was 
registered with the Department of Justice in Moscow on 17 February 1998. 

409. The complainant states that, since 1993, it has on several occasions attempted 
to initiate collective bargaining with the management of VGTRK. The management 
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representatives did not initially refuse outright to engage in collective bargaining; however, 
they evaded negotiations on the basis of various specious excuses. The complainant states 
that the attitude demonstrated by the management had been one of reasonable tolerance 
until September 1997. In September 1997, the management removed the question of 
collective bargaining from its agenda; however, the complainant continued to approach the 
management on this subject repeatedly from the end of 1997 throughout 1998. The 
complainant protested to the Public Prosecutor concerning the refusal to bargain. In a letter 
dated 17 April 1998, annexed to the complaint, the Public Prosecutor stated that he had 
examined the representation of the complainant concerning infringements of the legislation 
on collective agreements and found that infringements had taken place. He stated that: 

between 17 September 1997 and 10 March 1998, the Chairperson of the trade union committee sent 
six written notifications to the VGTRK management concerning the commencement of collective 
bargaining with a view to concluding a collective agreement. However through the management's 
fault, negotiations still have not begun [...] Such behaviour on the part of the management of 
VGTRK is nothing other than a refusal to engage in collective bargaining with a view to concluding 
a collective agreement. 

In a letter of 5 June 1998, the Federal Labour Inspectorate also stated that VGTRK had 
infringed the law by refusing to take part in collective bargaining. 

410. In a subsequent letter, dated 24 April 1998, the Public Prosecutor stated that 
there had been violations of the Law on Trade Unions, their Rights and Safeguards for their 
Activities. According to the Public Prosecutor: 

the management [...] regularly interferes in the activities of the trade union, for example by its 
repeated demands that the trade union committee produce various documents, including its 
constituent documents, in order to check up on the legality of the trade union's activities. However, 
under the laws on trade unions and other legislation, the management of the enterprise, institution or 
organizations, including VGTRK, is..not entitled to carry out such checks on the legality of the 
activities of the trade union or its committee. 

The Public Prosecutor went on to find that, among other violations, VGTRK had not 
forwarded information on social and employment matters that had legitimately been 
requested by the trade union. However, VGTRK informed the complainant by letter dated 
15 June 1998 that the enterprise would be undergoing restructuring, and that the question 
of the conclusion of a collective agreement could be resolved "only once the restructuring 
of VGTRK has been concluded and the new constituent documents approved". The 
complainant again appealed to VGTRK to negotiate (letter dated 23 July 1998). In 
response, the President of the company referred to an action filed by the trade union before 
the Moscow Court of Arbitration stating that it was "illegal" and that for this reason he 
considered negotiations with the union "inexpedient" (letter dated 9 December 1998). 

411. The Moscow Municipal Court in its decision of 12 December 1998, also 
annexed to the complaint, dismissed the complaint of refusal to bargain since the 
Chairperson of the union did not have authorization from the trade union committee to sign 
the statement of claim (due to an absence of quorum). The trade union then made a number 
of other requests to VGTRK to take part in negotiations. In a letter dated 5 February 1999 
addressed to the Chairperson of the complainant, the First Deputy President of VGTRK 
stated that: 

the management [...] has lost confidence in you completely, as a consequence of your unfounded 
complaints lodged with the Public Prosecutor's Office, your [court actions], cases which you 
deservedly lost as a result of the falsification of the minutes of the trade union committee meeting 
and the incorrect interpretation of the federal laws. [...] In view of the above, the management of 
VGTRK sees no reason to meet with you or to conduct negotiations of any kind, or to acquaint you 
with the draft document regulating the remuneration of labour of the workers of VGTRK. 
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412. The complainant submits that the management's attitude changed dramatically 
on 9 January 1998 when the complainant took action to protect the workers' rights against 
mass lay-offs. Since the end of January 1998, the payment of union dues has been 
suspended, attempts have been made to discredit the trade union, members of the trade 
union committee have been persecuted and indirect pressure has been put on workers to 
withdraw from the union. According to the complainant, in March 1998, the management, 
in an attempt to contest the complainant's legitimacy, lodged a complaint against it with the 
Public Prosecutor's Office. However, the Public Prosecutor rendered a decision in which it 
found that the actions of the management had been unlawful, and confirmed the legitimacy 
of the complainant. 

413. With respect to the withdrawal of check-off facilities, a number of details are 
set out in the decision of the Public Prosecutor, dated 24 April 1998. Due to an order dated 
20 January 1998 of the President of VGTRK, deductions of membership dues from the 
wages of the complainant's members were suspended. The complainant protested. By order 
of the President of VGTRK dated 15 April 1998, the deduction of dues accrued since 
1 January 1998 was authorized, subject to the company receiving written authorization 
from the individual members. Each member was asked to confirm his or her consent to the 
deduction of trade union dues and also to the deduction of the arrears in dues resulting from 
the temporary suspension. By letter of October 1998, annexed to the complaint, the 
President of VGTRK informed the complainant that, due to financial difficulties, trade 
union membership dues were not transferred to the complainant's account for July and 
August of 1998, but that as soon as there was money available the dues would be 
transferred. By order of 9 February 1999, the President of VGTRK instructed the 
accounting office to stop the deduction of trade union dues and to return the dues deducted 
between June and December 1998 to the workers. Correspondence between a member of 
the complainant organization and VGTRK is also included with the complaint; the member 
specifically requested that the trade union dues deducted from his wages in 1998 and 1999 
be transferred to the complainant's account and that the dues continue to be deducted from 
his wages and transferred to the complainant. In response, the head accountant stated in a 
communication of 4 March 1999 that the accounting office had been ordered to stop 
deducting dues and to return the deductions made from June 1998 to January 1999 and "for 
this reason it is not possible to transfer your membership dues or to deduct them in the 
future". 

414. The complainant states that the most recent act committed against it was its 
expulsion at the end of February 1999 from the premises which it had been allocated. The 
premises were sealed and the telephone lines were disconnected. The Chairperson of the 
trade union committee was denied access to the workplace. The activities of the 
complainant were, therefore, completely hindered at a time when VGTRK was undergoing 
restructuring and workers were facing the threat of lay-offs. The document issued by the 
President of VGTRK dated 9 February 1999, a copy of which is annexed to the complaint, 
orders the eviction of the complainant's trade union committee and the removal of all 
material put at its disposal, as well as cutting off the telephone and facsimile access. 

415. The complainant concludes by alleging violations of the following trade union 
rights: 
• refusal to engage in collective bargaining; 
• failure to provide information on matters having a direct bearing on collective 

bargaining; 
• interference by VGTRK in the activities of the complainant by refusing to recognize 

it, despite it being registered with the Department of Justice; 
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• interference by VGTRK in the activities of the complainant by prohibiting the 
accounting office from deducting dues from workers' wages when requested by the 
workers to make such deductions; 
obstructing the normal activity of the complainant by confiscating premises, discon
necting telephone lines and denying the Chairperson of the trade union committee 
access to the workplace of the members. 

B. THE GOVERNMENT'S REPLY 

416. In its communication of 26 April 1999, the Government submits that it has not 
been able to confirm the facts alleged by the complainant. It states that in the course of an 
investigation conducted by the labour inspection division in April 1999, it was established 
that Ms. I.L. Zuyeva, Chairperson of the complainant's trade union committee, had on 
17 September 1997 and 4 February 1998 addressed to the President of VGTRK written 
proposals to initiate collective bargaining with the aim of concluding a collective 
agreement. In response, in communications of 15 October 1997 and 10 February 1998, the 
President of VGTRK requested, in accordance with sections 2(3), 4 and 7(1) of the Law on 
Collective Agreements and Accords, that the following documents be submitted to the 
administration of VGTRK before collective bargaining could begin: 
• the complainant's by-laws; 
• the decision of the constituent assembly recording the establishment of the trade 

union; 
• the resolution electing the Chairperson; 
• the resolution empowering the representatives of the organization to conduct collec

tive bargaining, 
The Government states that, despite this request, the documents submitted by the trade 
union committee under cover of a communication dated 21 January 1998, did not provide 
evidence of authority being given to the representatives to conduct collective bargaining. 

417. Pursuant to sections 25 and 28 of the Law on Collective Agreements and 
Accords, liability for evading negotiations to conclude a collective agreement is to be 
established by the court. On 27 April 1998, Ms. Zuyeva, on the basis of these provisions, 
filed a statement of claim with the Savelovsky Intermunicipal People's Court of Moscow 
to have the Court compel VGTRK to negotiate with a view to concluding a collective 
agreement. Having considered the matter, the Court dismissed the case on the grounds that 
there had been no decision of the trade union committee authorizing its Chairperson to sign 
the statement of claim and submit it to the Court. Another application signed by 
Ms. Zuyeva, submitted to the same Court and seeking the same relief, was heard by the 
Court on 15 September 1998 and dismissed on the same grounds. An appeal was then 
lodged before the Moscow Municipal Court, which was dismissed on 12 December 1998. 

418. The Government denies the complainant's allegations that the management of 
VGTRK instructed its accounting service to stop deducting membership dues from the 
wages of trade union members and has impeded trade union activities by withdrawing the 
use of premises and disconnecting telephone lines. It states that, according to Order No. 223 
of 15 April 1998, issued by the management of VGTRK, membership dues are to be 
deducted from the wages of trade union members provided there is a written request from 
the member. The Government points also to section 28(1) and (2) of the Law on Trade 
Unions, their Rights and Safeguards for their Activities, according to which "employers are 
to provide trade unions functioning in the enterprise, free of charge, with the facilities, 
premises, transport and means of communication needed for their activities, in accordance 
with the relevant collective agreement". The employer may also transfer to the trade 
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unions, free of charge, for their use any buildings, facilities or other assets, owned or leased 
by the employer. Since a collective agreement had not been concluded between the 
complainant and VGTRK, the Government asserts that the enterprise had no obligations 
under these provisions of the law, and this was confirmed by the Arbitration Court of 
Moscow which rejected the complainant's claim. 

C. THE COMMITTEE'S CONCLUSIONS 

419. The Committee notes that this case concerns alleged actions of the All Russian 
State Television and Radio Company (VGTRK) against the Trade Union of Workers of the 
All Russian State Television and Radio Company. In particular, the complainant alleges 
that VGTRK has refused to recognize it for the purposes of collective bargaining and 
failed to provide information directly related to collective bargaining. The complainant 
further alleges that VGTRK has interfered with its activities by withdrawing check-off 
facilities, withdrawing the use of premises, disconnecting telephone lines and denying 
workers' representatives access to the premises. 

Collective bargaining 

420. Regarding the allegation that the complainant's collective bargaining rights 
have been violated, the Committee notes that the Government does not dispute that the 
complainant is the most representative trade union at VGTRK and has on numerous 
occasions unsuccessfully attempted to initiate collective bargaining with VGTRK. The 
Committee also notes that, according to the Government, the refusal on the part of 
VGTRK to negotiate collectively with the complainant resulted from the complainant not 
submitting documentation to VGTRK which it had requested pursuant to the Law on 
Collective Agreements and Accords, confirming that its representatives were duly 
authorized to conduct collective bargaining. 

421. The Committee, however, notes the finding of the Public Prosecutor, set out in 
a letter dated 17 April 1998, that VGTRK had infringed the legislation on collective 
agreements since the complainant had attempted to initiate collective bargaining on six 
occasions and "through the management's fault, negotiations still have not begun". The 
Federal Labour Inspectorate also found that VGTRK had infringed the law by refusing to 
take part in collective bargaining. In addition, the Public Prosecutor stated that there had 
been violations of the Law on Trade Unions, their Rights and Safeguards for their 
Activities since the management was interfering in the activities of the trade union by 
repeatedly demanding that the trade union committee produce various documents, 
including its constituent documents, in order to check up on the legality of the trade 
union's activities. 

422. The Committee also notes that the Moscow Municipal Court in its decision of 
12 December 1998, referred to by the Government, dismissed the complaint of refusal to 
bargain solely on procedural grounds since the Chairperson of the union did not have 
authorization from the trade union committee to sign the statement of claim (due to an 
absence of quorum). No decision on the substance of the matter has been rendered. The 
trade union then made a number of other requests to VGTRK to take part in negotiations, 
which were refused. 

423. The Committee considers that the right to bargain freely with employers with 
respect to conditions of work constitutes an essential element in freedom of association; it 
also points out the importance which it attaches to the right of representative 
organizations to negotiate [see Digest of decisions and principles of the Freedom of 
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Association Committee, 4th edition, 1996, paras. 782 and 784]. The Committee notes 
with concern that, despite requests from the complainant since 1993, collective bargaining 
has not taken place in VGTRK due to the absence of a positive response from the 
management. The company justifies its delays and refusals on the fact that a restructuring 
will soon be taking place and then due to the complaints filed by the complainant before 
various administrative and judicial bodies. In the view of the Committee, neither can be 
considered a legitimate reason for refusing to bargain collectively with the most 
representative trade union. The Committee recalls the importance which it attaches to the 
obligation to negotiate in good faith: it is important that both employers and trade unions 
bargain in good faith and make every effort to reach an agreement; moreover, genuine and 
constructive negotiations are a necessary component to establish and maintain a 
relationship of confidence between the parties [see Digest, op. cit, paras. 814 and 815]. In 
the view of the Committee, VGTRK was not acting in good faith in refusing to bargain 
collectively with the most representative trade union, thus violating the complainant's 
trade union rights. 

424. On the question of the denial of access to information on matters having a 
direct bearing on collective bargaining, the Committee notes that legislation provides that 
trade unions are entitled to receive information on social and employment matters (Law 
on Trade Unions, their Rights and Safeguards for their Activities, section 17). The 
Committee recalls that "certain rules and practices can facilitate negotiations and help to 
promote collective bargaining and various arrangements may facilitate the parties' access 
to certain information concerning, for example, the economic position of the bargaining 
unit, wages and working conditions in closely related units, or the general economic 
situation [...]" [see Digest, op. cit, para. 859]. The Committee, noting that the national 
legislation provides avenues for facilitating collective bargaining, including access to 
information, requests the Government to ensure that the legislation is applied in practice 
and to take measures to ensure that VGTRK negotiates in good faith with the complainant. 
It also requests the Government to provide information relevant to collective bargaining. 

Interference with trade union activities 

425. With respect to the allegation that VGTRK has interfered with the activities of 
the complainant, the Committee notes that a number of different types of interference are 
set out: withdrawing check-off facilities; withdrawing the use of premises and telephone 
services; and denying workers' representatives access to the premises. On the issue of the 
withdrawal of the use of premises and telephone services, the Committee notes the 
document issued by the President of VGTRK dated 9 February 1999 ordering the eviction 
of the complainant's trade union committee and the removal of all material put at its 
disposal, as well as cutting off the telephone and facsimile access. In this context, the 
Committee notes the statement of the Government to the effect that, in the absence of a 
collective agreement, the VGTRK was not obliged to provide facilities to the trade union. 
It indeed appears that pursuant to section 28(1) of the Law on Trade Unions, their Rights 
and Safeguards for their Activities, the facilities, premises and means of communication 
that the unions require are only provided by the enterprise "in accordance with the 
relevant collective agreement". It seems, therefore, that by evading collective bargaining, 
the employer can deny access to facilities for the proper functioning of the trade union. 

426. The Committee draws attention to Article 2(1) of the Workers' Representatives 
Convention, 1971 (No. 135), which states that "such facilities in the undertaking shall be 
afforded to workers' representatives as may be appropriate to enable them to carry out 
their functions promptly and efficiently". The Committee notes, in particular, that 
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workers' representatives should be granted access to all workplaces in the undertaking, 
where such access is necessary to enable them to carry out their representation function 
[see Workers' Representatives Recommendation, 1971 (No. 143), paragraph 12; see also 
Digest, op. cit., para. 954]. Noting the deficiency in the legislation concerning this point, 
the Committee requests the Government to make the necessary modifications to the 
legislation, keeping in mind the prinicples in Convention No. 135 and Recommendation 
No. 143, and to keep it informed of the measures taken in this respect. 

427. In the present case, since the absence of a collective agreement is a result of 
the hostile attitude of the VGTRK to the commencement of negotiations, the Committee 
considers that this absence of an agreement is not a sufficient justification to deny 
facilities to the trade union. The Committee, therefore, requests the Government to ensure 
that the facilities necessary for its proper functioning are granted to the complainant trade 
union. 

428. With respect to the withdrawal of check-off facilities, the Committee notes that, 
due to an order dated 20 January 1998 of the President of VGTRK, deductions of 
membership dues from the wages of the complainant's members were suspended. The 
complainant protested. By order of the President of VGTRK dated 15 April 1998, the 
deduction of dues accrued since 1 January 1998 was authorized, subject to the company 
receiving written authorization from the individual members. The President of VGTRK in 
October 1998 informed the complainant that, due to financial difficulties, trade union 
membership dues were not transferred to the complainant's account for July and August of 
1998, but that as soon as there was money available the dues would be transferred. 
However, on 9 February 1999, the President of VGTRK instructed the accounting office to 
stop the deduction of trade union dues and to return the dues deducted between June and 
December 1998 to the workers (it appears that these dues had been deducted from the 
members' wages but not yet transferred to the complainant's account). The Committee 
notes that one member of the complainant organization specifically requested that the 
trade union dues deducted from his wages in 1998 and 1999 be transferred to the 
complainant's account and that the dues continue to be deducted from his wages and 
transferred to the complainant, but was informed that the accounting office had been 
ordered to stop deducting dues and to return the deductions made from June 1998 to 
January 1999 and, therefore, could not transfer the membership dues or deduct them in 
future. 

429. On this matter, the Committee notes that the Government's response 
acknowledges only the order issued by the management of VGTRK of 15 April 1998 
authorizing deductions of union dues upon the written request of the members. The 
Committee notes with deep regret that VGTRK on various occasions deducted dues 
without remitting them to the complainant or suspended the deductions. The Committee 
recalls that the withdrawal of check-off facilities, which could lead to difficulties for trade 
unions, is not conducive to the development of harmonious industrial relations and 
therefore should be avoided [see Digest, op. cit, para. 435]. The Committee requests the 
Government to take measures to ensure that VGTRK allows trade union dues to be 
deducted and transferred to the complainant when expressly requested by members. The 
Committee also requests the Government to provide information concerning the 
deductions that have been withheld or suspended. 

THE COMMITTEE'S RECOMMENDATIONS 

430. In the light of its foregoing interim conclusions, the Committee 
invites the Governing Body to approve the following recommendations: 
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(a) Noting that the national legislation provides avenues for facilitating 
collective bargaining, including access to information, the Committee 
requests the Government to ensure that the legislation is applied in 
practice and to take measures to ensure that VGTRK negotiates in good 
faith with the complainant and to provide information relevant to 
collective bargaining. 

(b) The Committee requests the Government to make the necessary 
modifications to the legislation, keeping in mind the principles in 
Convention No. 135 and Recommendation No. 143, and to keep it 
informed of the measures taken in this respect. 

(c) The Committee requests the Government to ensure that the facilities 
necessary for its proper functioning are granted to the complainant 
trade union. 

(d) The Committee requests the Government to take measures to ensure 
that VGTRK allows trade union dues to be deducted and transferred to 
the complainant when expressly requested by members, and to provide 
information concerning the deductions that have been withheld or 
suspended. 

Case No. 1994 

Report in which the Committee requests to be kept informed 
of developments 

Complaint against the Government of Senegal 
presented by 

the National Union of Autonomous Trade Unions of Senegal (UNSAS) 

Allegations: Arrests, detentions and dismissals of trade unionists and union 
leaders, violations of the right of collective bargaining, prohibition of public 

demonstrations, attacks on trade union premises 

431. In a communication of 2 October 1998 the National Union of Autonomous 
Trade Unions of Senegal (UNSAS) lodged a complaint of violation of trade union rights 
against the Government of Senegal. The Government sent its observations in a communi
cation dated 29 January 1999. The complainant supplied additional information in a com
munication dated 8 March 1999. 

432. Senegal has ratified the Freedom of Association and Protection of the Right to 
Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. THE COMPLAINANT'S ALLEGATIONS 

433. The National Union of Autonomous Trade Unions of Senegal (UNSAS) alleges 
violations of trade union rights and refers specifically to the case of the Single Trade Union 
of Electricity Workers (SUTELEC). This union operates within the National Electricity 
Company of Senegal (SENELEC), a state-owned company which has a monopoly in the 
generation, delivery and distribution of electrical power in Senegal. 

434. The complainant alleges that the General Secretary of SUTELEC, Mr. Mademba 
Sock, who is also General Secretary of UNSAS, was arrested on 20 July 1998 together with 
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26 other trade unionists, and that in all 38 trade unionists were dismissed by the management 
of SENELEC. The complainant considers that these actions were the doing of the Managing 
Director of SENELEC, acting in connivance with the Government and the National 
Confederation of Workers of Senegal. The actions allegedly form part of a pattern of events, 
described below, during the course of which the Government and the SENELEC 
management violated the most fundamental principles of freedom of association. 

435. The complainant alleges, first, that the Government obstructed free collective 
bargaining within SENELEC. Specifically, UNSAS claims that the Government failed to 
honour an agreement concluded on 2 June 1997 with SUTELEC as part of the reform 
programme in the electricity sector the purpose of which was to privatize the generation, 
distribution and sale of electricity. The aim of the agreement was to provide a way of 
solving the problem of investment, maintaining the public service and safeguarding 
workers' interests. In addition, it was expressly stipulated that any subsequent changes to 
the agreement would have to be discussed by the parties and included in a signed 
amendment. 

436. According to the complainant, the Government deliberately flouted this 
agreement by deciding unilaterally and without any prior consultation that the 
transformation of SENELEC would be effected only on an interim basis and that it would 
be carried out through the immediate sale of shares to private investors, rather than by 
increasing the capital before flotation. 

437. Similarly, the complainant considers that the Managing Director and Board of 
Directors of SENELEC are obstructing free collective bargaining. The complainant 
explains that on 16 February 1998, SUTELEC submitted a request to the company's Board 
of Directors for talks on matters including wage increases, cancellation of debt for 
employees who were not signed up for voluntary severance, indexation of bonuses and 
merit promotions. The complainant alleges that, following three meetings with senior 
management on 17 and 20 March and 3 April 1998, the SENELEC management resorted 
to blatant delaying tactics. The complainant also alleges that the Managing Director for 
over two months failed to follow up the proposed amendment concerning talks on merit 
promotions which had been drafted in the usual way by representatives of the personnel 
department and two members of SUTELEC. The complainant also claims that, although 
the matter was drawn to the attention of SENELEC's Board of Directors as early as 
February 1998, that body has still not taken any decision on wage increases, qualifications 
and staff debts, or expressed any view on the lack of good faith on the part of the Managing 
Director during talks on management restructuring. 

438. It was this attitude of indifference on the part of the authorities, together with 
the persistent attempts by SENELEC management to persuade staff to accept voluntary 
severance, despite the negative impact of this policy on the general running of the company, 
which prompted SENELEC during its general assembly on 9 July 1998 to ask workers 
affected by multiple job holding and overtime work to keep to their original posts and to 
work only normal working hours. The complainant stresses that there is no link between 
these measures and the general power cuts that took place on 15 July, and recalls that 
similar power cuts had occurred on 29 June. The complainant stresses that the power cuts 
in question were not the result of any deliberate acts of sabotage. 

439. On 20 July 1998, following these events and a complaint from the Managing 
Director of SENELEC alleging sabotage of electrical power installations, the police 
arrested Mr. Mademba Sock, the General Secretary of SUTELEC, together with 26 of his 
colleagues, without a warrant, just as the third of the power cuts occurred. After being held 
in custody for four days, the detainees were brought before a magistrate and charged with, 

106 



318th Report 

among other things, "interfering with the free operation of industry or labour through a 
coordinated plan to damage public installations" and "acts likely to jeopardize public 
safety". The detainees were remanded in custody on 23 July 1998 on the orders of the 
investigating magistrate. 

440. On 8 December 1998 the court ordered the release of all the persons charged 
with "causing deliberate damage to public electrical installations belonging to SENELEC" 
and "complicity in acts aimed at causing deliberate damage to public electrical installations 
belonging to SENELEC". However, Mr. Mademba Sock and Mr. Samba Yoro Dieye were 
found guilty of acts likely to jeopardize public safety under the terms of section 80 of the 
Penal Code and sentenced to six months' imprisonment. The court considered that the 
actions taken following the July general assembly (referred to above) had the predictable 
consequence of "reducing output and disrupting the generation and distribution of 
electricity owing to the age of the equipment" and that "serious threats of disturbances were 
made against an essential service". In finding Mr. Sock and Mr. Dieye guilty, the court 
made it clear that the Penal Code applies to the possible consequences of an action, rather 
than just the actual result of it. Mr. Sock and Mr. Dieye served their sentences and were 
released on 23 January 1999. 

441. In addition to these arrests, the complainant adds that the Managing Director of 
SENELEC initiated dismissal proceedings against 38 members of SUTELEC including the 
two persons who had been arrested. On 24 July 1998 the Managing Director was given per
mission by the regional labour inspectorate in Dakar to dismiss 13 staff representatives on 
the grounds that they had incited colleagues to work-to-rule, encouraged insubordination 
among staff, abandoned their posts and carried out actions likely to disrupt the service. The 
Minister of Labour and Employment confirmed this decision on 16 September 1998. 

442. The complainant also alleges that there have been systematic attempts to 
interfere with and suppress its peaceful meetings and demonstrations. UNSAS states that 
all its requests for permission to hold peaceful marches or public meetings have been 
systematically turned down. While no reasons were given at first, more recent decisions 
have been based on public order considerations. Lastly, the complainant maintains that its 
attempts to hold demonstrations have all been broken up by force. 

443. Finally, the complainant alleges that its premises have been broken into. On 
19 August 1998, law enforcement officials threw tear-gas grenades into the union's 
premises with the aim of breaking up a meeting. 

B. THE GOVERNMENT'S REPLY 

444. The Government states, first, that there is no dispute between it and UNSAS or 
SUTELEC and that the dispute is rather between the management of SENELEC and 
SUTELEC and concerns matters such as pay rises, debt cancellation, indexation of 
bonuses, merit promotions and the suspension of incentives for voluntary severance. The 
Government states that apart from sectoral claims, most of which have been resolved by the 
power company and the union, the dispute has been caused by planned reforms in the power 
sector. The Government explains that, given the disappearance of traditional sources of 
finance and the growing need for investment, the State has undertaken a wide-ranging 
programme of reforms. As part of these reforms it has initiated a broad dialogue with the 
social partners which led to the adoption by the National Assembly of Act No. 98-06 on 
28 January 1998 authorizing the transformation of SENELEC into a joint-stock company 
in which the State would own the majority of the shares. The Government points out that, 
before the Act in question was adopted, consultations with SUTELEC had led to the 
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signature of the agreement of 2 June 1997 concerning SENELEC's continued role as 
principal operator responsible for the delivery, distribution and sale of electricity; the 
introduction of independent electricity producers; and the transformation of SENELEC 
into a joint-stock company in which the State would own a 51 per cent majority of the 
shares, including 10 per cent which would be offered to employees. The Government 
claims that only seven months after the enactment of Act No. 98-06, SUTELEC declared a 
work-to-rule with the clear aim of preventing the implementation of the agreement. 

445. The Government maintains that SENELEC was swamped by demands which 
culminated in the order given by SUTELEC to its members during the general assembly of 
9 July 1998 to refuse to do legally authorized overtime or to do more than one job. This 
state of affairs continued until 15 July 1998, when a power cut affected almost the entire 
country. According to the Government, investigations by SENELEC's own technical 
departments found evidence of attempts to damage production equipment, and it was 
following these incidents that the SENELEC management lodged a complaint; an 
investigation by the judicial authorities led to the arrest of the General Secretary of 
SUTELEC and 26 of his colleagues. The SENELEC management then took steps to cancel 
the employment contracts of the 38 trade union officials involved. The Government 
maintains that the arrests and detentions of the SUTELEC officials are not connected with 
their trade union activities and that individuals were not dismissed because they had 
exercised their trade union rights. 

446. The Government examines in detail each of the allegations contained in the 
complaint. With regard to the allegations concerning failure to honour the agreement of 
2 June 1997, the Government explains that the only changes brought about by the adoption 
of Act No. 98-06 concerned the proportion of shares reserved for employees, which is fixed 
at exactly 10 per cent, and a deadline for exercising the purchase option which was open to 
employees until 31 December 1998. If SENELEC decides, before shares are floated, to 
increase the company's capital, only the State, which is the sole shareholder, can fund the 
increase. Furthermore, the Government states that before Act No. 98-06 was adopted, the 
Minister of Energy had a meeting with SUTELEC officials to inform them of the new 
situation. 

447. As regards the alleged violations of free collective bargaining supposedly per
petrated by the Managing Director and Board of Directors of SENELEC, the Government 
emphasizes that 'the complainant itself recognizes that three meetings were held with 
SENELEC management (on 17 and 20 March and 3 April 1998); these resulted in signifi
cant pay rises in the order of 15 per cent for the lowest paid workers and of 5 per cent for 
those on higher pay scales. Furthermore, an agreement of 17 March 1998 provides for a fur
ther increase of 5 per cent for all employees with effect from December 1998. 

448. As regards the allegations concerning the arbitrary arrest and detention of 
27 SUTELEC members including five of the most senior officials and 12 staff 
representatives, the Government states that at no time were the judicial authorities 
influenced. The Government, like the complainant, adds that the judicial authorities handed 
down a ruling on 8 December 1998 that was broadly favourable to SUTELEC, thus proving 
their total independence. On that occasion the court simply released the detainees and 
acquitted them of all the charges brought against them. The court only found Mr. Mademba 
Sock and Mr. Samba Yoro Dieye guilty of acts likely to jeopardize public safety and 
sentenced them both to six months' imprisonment. The Government provides a copy of the 
sentence handed down. 

449. As regards the offer of voluntary severance made to staff, the Government 
considers that the negative reaction to this on the part of SUTELEC is not binding on the 

108 



318th Report 

SENELEC management, which is legally obliged to define company policy and under law 
enjoys a certain freedom to take management decisions. The Government nevertheless 
states that the policy in question is aimed at employees who are in poor health or close to 
retirement age, non-managerial staff aged 50 years or above, managerial staff aged over 
55 years, employees without at least a completed secondary education and employees in 
posts which are to be phased out. The Government regrets that SUTELEC criticizes the 
proposals without suggesting possible improvements. 

450. As regards allegations concerning dismissals of trade unionists including 
19 staff representatives and ten union officials, the Government states that these were 
authorized by the Dakar regional labour inspectorate following a request from SENELEC 
which was made on the following grounds: incitement of employees to work-to-rule, 
incitement of staff to insubordination, incitement of workers to reduce output, abandoning 
of posts, acts likely to cause disruptions in service, and undermining of confidence. The 
Government notes that by inciting workers to work-to-rule without warning, SUTELEC 
officials violated sections L.273 and L.274 of the Labour Code and put themselves at fault 
in such a way as to justify their dismissal under section L.275 of the Code. In addition, the 
Government recalls that under the terms of section 19 of the internal regulations of 
SENELEC, an employee can be dismissed in the following cases: incitation of workers to 
insubordination; deliberately cutting output; insubordination; and refusal to carry out tasks 
required in the course of the employee's normal duties. The Government considers that the 
ruling given by the Dakar regional labour inspectorate and confirmed by the Minister of 
Labour is based on law and on the company's internal regulations which complement the 
individual employment contracts of the employees concerned. 

451. As regards the allegations concerning the systematic prohibition and suppres
sion of non-violent union meetings and demonstrations, the Government explains that the 
legislators have granted wide discretionary powers to the administrative authorities, who 
can prohibit public demonstrations if they believe these might lead to disorder. The Gov
ernment states that all the banning orders signed by the administrative authorities are based 
on relevant legislation. Furthermore, the Government notes that UNSAS did not lodge any 
appeal before the Council of State. 

452. As regards the allegations concerning the attacks carried out on UNSAS 
premises, the Government recalls that the principle of the inviolability of trade union 
premises is embodied in section L.27 of the Labour Code. However, this principle is ap
plicable only if the trade union organizations concerned comply with legislation concerning 
public meetings or demonstrations in public places. The Government regrets that the 
UNSAS activists use the union premises as a refuge or retreat when unauthorized demon
strations are broken up. 

453. Lastly, the Government recalls that in October 1992 almost all regions of 
Senegal had experienced blackouts under circumstances identical to those of 15 July 1998. 
At that time Mr. Mademba Sock himself had attributed these actions to his own union but 
did not suffer any sanctions. 

C. THE COMMITTEE'S CONCLUSIONS 

454. The Committee notes that the present case concerns numerous allegations of 
violations of trade union rights, including violations of free collective bargaining, arrests, 
detentions and dismissals of trade unionists and union officials, as well as prohibitions of 
public demonstrations and attacks against trade union premises. 

109 



Reports of the Committee on Freedom of Association 

455. With regard to the allegations of violations of free collective bargaining, the 
Committee notes that the complainant alleges that the management of SENELEC adopted 
delaying tactics during talks on matters such as pay increases, cancellation of debt for 
employees not signed up for voluntary severance, indexation of bonuses and merit 
promotions, and that the Government did not honour an agreement signed on 2 June 1997 
by the Government and SUTELEC. The Committee notes that the Government and the 
complainant refer to three meetings of the management of SENELEC and SUTELEC; the 
Government adds that these meetings resulted in an agreement between the parties on a 
number of areas, a fact which is not denied by the complainant. In the light of the 
information available to it, in particular concerning the meetings between the trade union 
and the company and the conclusion of a subsequent agreement, the Committee is unable 
to conclude that the SENELEC management violated the principle of free collective 
bargaining or failed to negotiate in good faith with SUTELEC. However, the Committee 
emphasizes the importance which it attaches to the principle that both employers and 
trade unions should negotiate in good faith and make efforts to reach an agreement, which 
means that any unjustified delay in the holding of negotiations should be avoided. [See 
Digest of decisions and principles of the Freedom of Association Committee, 4th edition, 
1996, para. 816.] The Committee therefore requests the Government to keep it informed of 
the progress in talks between the trade union SUTELEC and representatives of the power 
company SENELEC. 

456. As regards the agreement of 2 June 1997, the Committee notes that it states 
expressly that SENELEC is to be maintained as the principal operator responsible for the 
delivery, distribution and sale of energy in Senegal (article 1). In accordance with the 
agreement, the parties agree to transform SENELEC into a joint-stock company in which 
the State will own at least 51 per cent of the company's shares (article 3b). In addition, the 
State retains the option of offering some of its shares to SENELEC employees, at the 
request of SUTELEC (article 3c). Lastly, it is expressly stated that both parties must 
honour the agreement, any alteration to which must be discussed in advance and set out in 
a signed amendment (article 7). However, the Committee notes that under the terms of 
section 2 of Act No. 98-06 of 28 January 1998 the State shall own not more than 51 per 
cent of the company's share capital including the shares to be offered to workers (10 per 
cent), leaving not more than 41 per cent of the shares in state ownership, the majority of 
SENELEC shares then being owned by private shareholders. Under the circumstances, the 
Committee is bound to regret the clear contradictions between Act No. 98-06 and the 
agreement of 2 June 1997 and requests the Government to comply in future with 
agreements that have been duly negotiated and signed. 

457. As regards the allegations concerning the arbitrary arrest and detentions of 
27 members of SUTELEC including the General Secretary of UNSAS and SUTELEC, 
union officials and staff representatives, the Committee recalls, firstly, that these are 
extremely serious allegations and that the detention of trade union leaders or members for 
reasons connected with their activities in defence of the interests of workers constitutes a 
serious interference with civil liberties in general and with trade union rights in particu
lar. [See Digest, op. cit., para. 71.] The Committee notes that the persons in question were 
charged with "causing deliberate damage to public electrical installations", "violence 
and criminal damage", "interference with the free exercise of labour", "perpetrating acts 
likely to jeopardize public safety ", and "complicity " in causing power cuts experienced by 
Senegal in the summer of 1998. The court which examined the case nevertheless con
cluded that the evidence submitted to it in support of these charges was insufficient and 
released all the accused, with the exception of Mr. Mademba Sock and Mr. Samba Yoro 
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Dieye, who were found guilty on only one count, namely that of committing acts likely to 
jeopardize public safety under section 80 of the Penal Code. They were sentenced to six 
months' imprisonment and duly served the sentence. The Committee notes that the court 
bases its ruling on the fact that the predictable consequence of refusing to do more than 
one job and boycotting overtime — measures which were agreed at the SUTELEC general 
assembly on 9 July 1998 — would be "to reduce output and disrupt the generation and 
distribution of electricity owing to the age of the equipment" and that "serious threats of 
disturbances were made against an essential service". The court adds that section 80 of 
the Penal Code is aimed at just such situations as these since it "applies not to the actual 
result but to the possible consequences of actions" and that it can cover a wide range of 
possible consequences not only of an action but also of a written or spoken statement or 
even suggestions made in public. The court concluded that the actions of Mr. Sock and 
Mr. Dieye met these criteria and found them guilty. 

458. Under the circumstances, the Committee notes that the power company 
SENELEC provides an essential service, that is to say, a service whose interruption may 
cause a clear and immediate threat to the life, safety and health of all or part of the 
population. In such cases, the Committee recalls that it has already acknowledged that the 
right to strike may be restricted in such essential services provided that adequate 
protection is given to the workers to compensate them for the limitation thereby placed on 
their freedom of action with regard to disputes affecting such undertakings and services. 
As regards the nature of the "appropriate guarantees", the Committee has indicated that 
restrictions on the right to strike should be accompanied by adequate, impartial and 
speedy conciliation and arbitration proceedings in which the parties concerned can take 
part at every stage and in which the awards, once made, are fully and promptly 
implemented. [See Digest , op. cit., paras. 546 and 547.] In the present case, the 
Committee considers that the lack of any compensatory measures together with the 
extremely wide scope of section 80 of the Penal Code, which applies not merely to the 
actual public safety consequences but to the possible consequences of certain acts, have 
helped to create a climate of tension which has led to the arrests and detentions referred to 
in the complaint; in order to prevent such regrettable situations arising again in future, the 
Committee reminds the Government that trade union activities should not serve as a 
pretext to the public authorities to arbitrarily arrest or detain trade unionists. The 
Committee requests the Government to take the necessary measures to ensure that 
SENELEC workers enjoy appropriate guarantees to compensate them for the restrictions 
imposed on their freedom of action; this may take the form of adequate, impartial and 
speedy conciliation and arbitration procedures. The Committee requests the Government 
to keep it informed in this regard. 

459. As regards the dismissals of SUTELEC members who were arrested and sub
sequently released, the Government maintains that the individual contracts of employment 
of these 25 workers and of 11 other trade unionists who were not arrested were cancelled 
by the Dakar regional labour inspectorate at the request of SENELEC as a result of prob
lems caused by the general power cut of 15 July 1998. Nevertheless, noting that the 
criminal court acquitted the 25 employees who had been arrested, the Committee deplores 
the dismissal of the SUTELEC members who were acquitted as well as the dismissal of the 
workers who had not been arrested. In this context the Committee requests the Govern
ment to reassess the situation in the light of the ruling handed down in December 1998 
and to take the necessary measures to ensure that all the SUTELEC trade unionists and 
officials who were dismissed following the events of July 1998 are offered reinstatement in 
their posts and without any loss of pay. The Committee requests the Government to keep it 
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informed in this regard. Finally, the Committee notes that the dismissals of the staff rep
resentatives were authorized by the regional labour inspectorate and confirmed by the 
Minister of Labour, bodies which, in this case, appear to be partial, it being understood 
that before the adoption of Act No. 98-06 which had the effect of transforming SENELEC 
into a joint-stock company, SENELEC was a state-owned company. The Committee fur
ther requests the Government to ensure that bodies responsible for protecting trade union 
officials against anti-union dismissals act impartially and independently. 

460. As regards the allegations concerning the systematic prohibition and suppres
sion of peaceful union meetings and demonstrations, the Committee notes that according 
to the Government the administrative authorities have wide discretionary powers to ban 
public demonstrations. The Committee recalls that trade union rights include the fun
damental right to hold public demonstrations. Although the prohibition of demonstrations 
on the public highway in the busiest parts of a city, when it is feared that disturbances 
might occur, does not constitute an infringement of trade union rights, the authorities 
should strive to reach agreement with the organizers of the demonstration to enable it to 
be held in some other place where there would be no fear of disturbances. The authorities 
should resort to the use of force only in situations where law and order is seriously threat
ened. The intervention of the forces of law and order should be in due proportion to the 
danger to law and order that the authorities are attempting to control and governments 
should take measures to ensure that the competent authorities receive adequate instruc
tions so as to eliminate the danger entailed by the use of excessive violence when control
ling demonstrations which might result in a disturbance of the peace. [See Digest, op. cit., 
paras. 136 and 137.] In the present case, the Committee deplores any violent suppression 
of trade union demonstrations which might have taken place; it urges the Government to 
give the necessary instructions to ensure that such meetings can take place without inter
ference by the public authorities. In addition, the Committee requests the Government to 
come to an agreement with the complainant to ensure that the latter can organize peaceful 
public meetings, this being an important aspect of trade union rights. 

461. Lastly, with regard to the allegations concerning the attacks carried out 
against the UNSAS headquarters, the Committee notes the Government's statements to the 
effect that UNSAS activists took refuge in their premises following the break-up by the 
police of a public demonstration. The Committee refers to the previous paragraphs 
concerning the use of force to break up public demonstrations. Furthermore, as regards 
the attacks on trade union premises and the threats made against trade unionists, the 
Committee recalls that activities of this kind create among trade unionists a climate of fear 
which is extremely prejudicial to the exercise of trade union activities and that the 
authorities, when informed of such matters, should carry out an immediate investigation 
to determine who is responsible and punish the guilty parties. [See Digest, op. cit., para. 
179.] In the present case, the Committee requests the Government to ensure that such 
attacks on union premises do not recur in future, and requests the Government to take 
severe measures against those responsible for this incident to ensure that they are 
punished, and to keep it informed in this regard. 

THE COMMITTEE'S RECOMMENDATIONS 

462. In the light of its foregoing conclusions, the Committee invites the 
Governing Body to approve the following recommendations: 
(a) Concerning the allegations of violations of collective bargaining, the 

Committee, stressing the importance which it attaches to the principle 
that employers and trade unions should negotiate in good faith and strive 
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to reach an agreement, requests the Government to keep it informed of 
progress made in the talks between SUTELEC and the representatives of 
the power company SENELEC. 

(b) Concerning the agreement of 2 June 1997, the Committee is bound to 
regret the blatant discrepancies between Act No. 98-06 of 28 January 
1998 and said agreement, and requests the Government in future to 
honour agreements that have been duly negotiated and signed. 

(c) Concerning the arrest and detention of trade unionists following a gen
eral power cut in July 1998, the Committee, emphasizing the fact that 
the right to strike may be restricted in services defined as essential as 
long as the workers concerned enjoy appropriate guarantees, requests 
the Government to take the necessary measures to provide SENELEC 
workers with appropriate protection to compensate them for the restric
tions on their freedom of action; such protection may take the form of 
adequate, impartial and speedy conciliation and arbitration procedures. 
The Committee requests the Government to keep it informed in this 
regard. 

(d) Concerning the allegations concerning the dismissals of members of 
SUTELEC, the Committee requests the Government to reassess the 
situation in the light of the release order issued in December 1998 and to 
take the necessary measures to ensure that all the SUTELEC union 
members and officials who were dismissed following incidents that took 
place in July 1998 are offered reinstatement in their posts without loss of 
pay. The Committee requests the Government to keep it informed in this 
regard. The Committee further requests the Government to ensure that 
bodies responsible for protecting trade union officials against anti-union 
dismissals act impartially and independently. 

(e) Concerning the allegations concerning the prohibitions and break-up of 
trade union demonstrations, the Committee deplores any use of force to 
break up trade union demonstrations that may have taken place; the 
Committee requests the Government to give the necessary instructions 
to ensure that such meetings can take place without interference by the 
authorities. In addition, the Committee requests the Government to 
come to an agreement with the complainant in order to ensure that the 
latter can organize peaceful public meetings, this being an important 
aspect of trade union rights. 

(f) As regards the allegations concerning the attacks on UNSAS premises, 
the Committee requests the Government to ensure that such incidents 
do nor recur in future and requests the Government to take severe 
measures against the persons responsible for this incident to ensure that 
they are punished, and to keep it informed in this regard. 
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Case No. 2001 

Definitive report 

Complaint against the Government of Ukraine 
presented by 

the Kharkov Region Trade Union Association (KRTUA) 

Allegations: Restrictions on the right of a trade union to organize 
its administration and activities 

463. The complaint of the Kharkov Region Trade Union Association is contained in 
a communication dated 25 December 1998. The Government sent its observation in 
communications dated 9 March and 20 August 1999. 

464. Ukraine has ratified the Freedom of Association and Protection of the Right to 
Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. THE COMPLAINANT'S ALLEGATIONS 

465. In its communication dated 25 December 1998, the Kharkov Region Trade 
Union Association alleges a violation of Article 7 of Convention No. 87 by the judicial 
authority of Ukraine. The complainant organization explains that this violation concerns 
the refusal by the courts of Ukraine to examine the substance of a claim lodged by the Free 
Trade Union of the joint-stock company "Kharkov Bearing Plant" which is a member of 
the Kharkov Region Trade Union Association. In that claim, the Free Trade Union of the 
joint-stock company "Kharkov Bearing Plant" asked the courts of Ukraine for the 
recognition of its right to organize the administration and the activities of its union. 

466. The Free Trade Union of the joint-stock company "Kharkov Bearing Plant" had 
previously requested the "Kharkov Bearing Plant" company to provide premises for the use 
of its union committee in accordance with article 249 of the Ukraine Labour Code. This 
request was allegedly ignored by the management of the enterprise. Following that refusal, 
the Free Trade Union of the joint-stock company "Kharkov Bearing Plant" lodged a 
complaint before the Ordzhonikidze District Court for the recognition of its right to 
organize its administration and activities. The District Court ruled on 13 September 1996 
that there were no provisions in the legislation of Ukraine for the examination of the 
abovementioned dispute between two legal entities by a district court and that there was an 
indication that this was a matter for the arbitration courts. The District Court concluded that 
this dispute did not fall within the jurisdiction of the Ordzhonikidze District Court of 
Kharkov. The appeal lodged by the Free Trade Union of the joint-stock company "Kharkov 
Bearing Plant" before the Kharkov Regional Court and the Supreme Court of Ukraine was 
rejected on the same motives. 

467. The complainant organization declares that articles 221 and 249 of the Ukraine 
Labour Code guarantee a trade union the right to lodge a complaint for the recognition of 
their trade union rights and those of its members before a district court. The complainant 
organization states further that a trade union and its members have the right to lodge a 
complaint in a court of law in order to have their trade union rights recognized and 
defended. The complainant organization based its argument on article 11 of the Law on 
Trade Union Rights and Guarantees of their Activities and article 24 of the Civil Procedural 
Code of Ukraine. 
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B. THE GOVERNMENT'S REPLY 

468. In its communication dated 9 March 1999, the Government states that the 
Ministry of Labour and Social Policy, in consultation with the Supreme Court of Ukraine, 
had examined the complaint brought before the ILO by the Kharkov Regional Trade Union 
Association concerning the refusal of the courts to examine the claim made by the Free 
Trade Union of the joint-stock company "Kharkov Bearing Plant". As the Supreme Court 
had indicated, the courts' position was based on section 24 of the Civil Procedural Code of 
Ukraine and section 12 of the Arbitration Procedural Code of Ukraine, according to which 
disputes arising in matters relating to civil and industrial relations in law between parties 
that are legal entities was subject to the jurisdiction of arbitration tribunals. It was on these 
grounds (the parties to this dispute being legal entities) that the union's formal request to 
the company for premises to be provided for the use of its committee was turned down on 
13 September 1996 by the Ordzhonikidze District Court in Kharkov. However, the 
Government explains that this does not in any way imply that trade unions have no legal 
protection. A dispute of this type, as the union was informed, is subject to the jurisdiction 
of arbitration tribunals rather than that of the general courts. The Government adds that 
article 221 of the Ukraine Labour Code sets the procedure for examining individual labour 
disputes rather than disputes between two legal entities. 

469. In addition, the Government explains that the substance of the dispute between 
the Free Trade Union of the joint-stock company "Kharkov Bearing Plant" and the 
company can be summarized as follows: A number of different trade union organizations 
operate at the joint-stock company in question, namely the following: the Union of 
Automobile and Agricultural Machine-Building Workers (about 5,000 workers); the Free 
Trade Union of the All-Ukraine Workers' Solidarity Association (40 workers); and the 
Free Trade Union of the Undertaking (seven workers). The Government admits that article 
249 of the Ukraine Labour 'Code provides that undertakings, establishments and 
organizations are required to provide trade union committees free of charge with premises 
and the necessary equipment for the work of the committee and for workers' meetings. 
Furthermore, the Government explains that section 4 of the Act concerning Collective and 
Workplace Agreements states that where there is more than one trade union or 
confederation of trade unions, or other body authorized by work collectives to represent 
them, in an enterprise or at the state, branch or territorial level, they shall establish a joint 
representative body for purposes of bargaining and concluding collective and workplace 
agreements. 

C. THE COMMITTEE'S CONCLUSIONS 

470. The Committee notes that the Free Trade Union of the joint-stock company 
"Kharkov Bearing Plant", which is a member of the Kharkov Region Trade Union 
Association, had lodged a complaint before the Ordzhonikidze District Court, the Kharkov 
Regional Court and the Supreme Court of Ukraine. The substance of the complaint, which 
was never examined by the courts, concerned the granting of premises free of charge by 
the Kharkov Bearing Plant in favour of the Free Trade Union which regroups seven 
workers in an undertaking of over 5,000 workers. As it appears from the decision of the 
Kharkov Regional Court as well as the decision of J 6 January 1997 of the Supreme Court 
of Ukraine, the Ordzhonikidze District Court was not the competent jurisdiction under the 
legislation of Ukraine as stated in article 24 of the Civil Procedural Code of Ukraine and 
section 12 of the Arbitration Procedural Code of Ukraine. The Committee also notes that 
according to the Civil Procedural Code of Ukraine and the Arbitration Procedural Code 
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of Ukraine, trade unions have legal protection as they have the right to ask a court of law 
for the recognition of their trade union rights. However, the Committee notes that 
according to the Government, as well as according to the legal provisions in force in 
Ukraine and court decisions, disputes of this type are subject to the arbitration courts 
rather than general courts. 

471. The Committee considers that since the Government has informed the Free 
Trade Union of the joint-stock company "Kharkov Bearing Plant" of its right to address 
its claim before the arbitration court which is the competent body in this matter, this case 
does not call for further examination. 

THE COMMITTEE'S RECOMMENDATION 

472. In the light of its foregoing conclusions, the Committee invites the 
Governing Body to decide that this case does not call for further examination. 

Case No. 2018 

Report in which the Committee requests to be kept informed 
of developments 

Complaint against the Government of Ukraine 
presented by 

the Independent Trade Union of Workers of the Ilyichevsk Maritime 
Commercial Port (NPRP) 

Allegations: Anti-union harassment; violations of the right to strike; 
obstruction of collective bargaining; physical threats against the President 
of the union; seizure of the union's financial records and temporary closure 

of the union's bank accounts 

473. On 23 February 1999, the Independent Trade Union of Workers of the 
Ilyichevsk Maritime Commercial Port (NPRP) presented a complaint of violation of trade 
union rights against the Government of Ukraine. It subsequently supplied complementary 
information on the case in a communication dated 17 June 1999. 

474. The Government sent its comments and observations concerning this complaint 
in a communication dated 21 May 1999. 

475. Ukraine has ratified the Freedom of Association and Protection of the Right to 
Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. THE COMPLAINANT'S ALLEGATIONS 

476. In its communication of 23 February 1999, the Independent Trade Union of 
Workers of the Ilyichevsk Maritime Commercial Port (NPRP) in Odessa region in Ukraine 
explains that it was founded in 1990 and that the authorities have since been conducting an 
anti-union campaign against it and its leaders. 

477. In a detailed account of the situation, the complainant explains that on 
18 December 1998, in accordance with its own statutes, the NPRP was to hold its 
conference and elections and that on 17 December, in accordance with the law and the 
applicable collective agreement, it sent a letter to the director of the port requesting mat 
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premises be made available for that purpose. However, the port management turned down 
the request, as it had done on several previous occasions. 

478. According to the complainant, workers reported that management was forcing 
NPRP members to leave the union under threat of dismissal. Recently hired workers were 
allegedly forced to accept conditions of employment which prevented them from joining 
the NPRP. In one year, the union lost 1,000 of its 4,000 members. 

479. The complainant adds that an association of younger workers was formed using 
funds provided by the port management. Members of the NPRP were asked to leave the 
union; the association signed an agreement with the port director obliging brigades of 
young workers to work in die port in the event of a strike. 

480. The complainant explains that, faced with the illegal measures taken by the port 
director, the NPRP held a meeting on 25 June 1998 in order to discuss demands to be 
submitted to the director, in accordance with the Settlement of Collective Disputes Act. 
Although all the statutory procedures were respected, the NPRP's proposals were rejected 
and the union was thus forced to declare a strike as a last resort. On 18 August, the NPRP 
called a meeting of workers to discuss the strike declaration and issued a strike notice for 
7 September. However, even before the strike was due to start, the port administration 
applied to the Odessa Regional Court which ruled that the strike was illegal. The NPRP 
then appealed against the initial ruling to the Supreme Court. That appeal was dismissed. 

481. Subsequently, a meeting of all port workers was called by the port director on 
4 September 1998. According to the complainant, 80 per cent of those participating in the 
meeting were heads of department, managerial staff or administrative employees. During 
the meeting, attacks were directed against the NPRP. A workers' council was set up without 
any legal basis. From then on, the council has usurped the place of the independent trade 
union. The meeting declared a moratorium on strikes, which means, according to the 
complainant, that the port director took it upon himself to abolish the right to strike. 

482. A proposed new collective agreement was then presented to the union by the 
port administration. The agreement represented a deterioration of the legal, financial and 
social situation of workers. The NPRP requested in vain that conciliation proceedings be 
started. It was warned verbally that if it rejected the proposal, the new collective agreement 
would be adopted at a meeting of the workforce and signed by the workers' council. 

483. The port management also initiated proceedings against workers' representa
tives who had criticized management. The Ilyichevsk Prosecutor brought a claim for 1 mil
lion hry vnas (about US$300,000) in damages before the Odessa Arbitration Tribunal at the 
request of the Ilyichevsk port. 

484. Furthermore, the prosecutor, acting at the request of workers who were not 
members of the NPRP, confiscated the union's documents, initiated criminal proceedings 
against the union's President, Mr. Boychuk, and his legal adviser, Mr. Tatarnikov, and 
ordered the closure of the union's bank accounts for eight days. The President of the NPRP 
was prohibited from leaving the City of Ilyichevsk or from speaking at the conference of 
the Confederation of Free Trade Unions of Ukraine which was held on 23 December 1998 
in Kiev. Finally, according to the complainant, an attempt was made by persons unknown 
with the help of the police to abduct the union's President. 

485. The NPRP also states that a government commission visited the port after the 
complaint had been lodged with the ILO. The commission spent two days meeting 
representatives of the management, the unions and public organizations, but only three 
hours talking to NPRP leaders. During these talks, none of the points raised in the 
complaint was discussed. The commission took the side of the employer and put pressure 
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on the union to make concessions. Realizing that this approach would not work, the 
commission left for Kiev, having first indicated that other ways of influencing the union 
would be found, which the NPRP interpreted as a threat. 

486. The complainant also refers to threats of dismissals made on 27 May 1999 
against NPRP members and in particular against one union officer, Mr. Loshmanov, for 
having asked the port management to explain the excessively high price of tomatoes grown 
within the port area, and threats to destroy the NPRP. 

487. The complainant also mentions a meeting of Work Brigade No. 301 on 
22 December 1998 at which, according to the union, it was said that the independent union 
would be dissolved on the ground that it did not meet the requirements of the management. 
At the end of the meeting, sheets of paper were distributed to workers who were invited to 
indicate in writing their intention to leave the independent union. Mr. Proskurin, a member 
of the NPRP who protested against these illegal demands, is said to have been subjected to 
intense psychological pressure which led to his being hospitalized for nervous depression. 
These facts were brought to the attention of the commission and were supported by the 
victim himself but no appropriate response from the commission followed. 

B. THE GOVERNMENT'S REPLY 

488. In its reply of 21 May 1999, the Government states that the complaint of the 
NPRP was examined by the Ministry of Labour and Social Affairs jointly with the National 
Council for Social Partnership and the National Mediation and Conciliation Service, 
assisted by the labour inspectorate, and that a commission had visited the port. 

489. Relevant documents from the courts and the prosecutor responsible for the 
transport sector were studied and interviews were conducted with the port management and 
the different unions, namely, the Trade Union of Maritime Transport Workers of Ukraine 
(PRMTU), with 4,922 members in the port, the NPRP (the complainant), with 
2,874 members, the Trade Union of Service Workers (93 members), the Trade Union of 
Professionals, Dockworkers and Mechanics (55 members) and the Engineers' and Techni
cians' Union (32 members). 

490. The Government acknowledges that on 17 December 1998 the port manage
ment received letters from two organizations, the PRMTU and the NPRP, concerning their 
respective conferences on 18 December 1998. Given the very short notice and the fact that 
these events would entail the absence from the workplace of workers elected as delegates 
at a critical period in the production process at the end of the year, the management sug
gested that the unions postpone the meetings until January 1999. 

491. The PRMTU agreed to hold its conference on 22 January 1999, but the NPRP 
refused to postpone its conference. According to the Government, the management's 
attitude was justified because holding the meetings in January would have allowed a 
discussion of the undertaking's financial results for the past year; the management's action 
could therefore not be construed as obstruction of trade union activities. The Government 
also states that the complainant, the NPRP, has operated in the port since 1990, that its 
conferences have been postponed for objective reasons on only two occasions, in June and 
December 1998, and that allegations that this has been a frequent occurrence are untrue. 
The Government emphasizes that, in accordance with section 250 of the Labour Code, the 
management of the port made facilities available to the trade unions to allow them to carry 
out their work. The NPRP was given premises, office furniture and telephones which were 
to the satisfaction of the President, as he himself told the government commission. 
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Furthermore, according to the Government, the facilities given to the committee of the 
NPRP are superior to those of its rival, the PRMTU, although the latter represents more 
workers (31.1 per cent of the port workforce). 

492. The officers of the other trade union committees have denied allegations that 
there were acts of interference by the port management in the activities of the unions or that 
pressure was brought to bear on NPRP members to leave the union. The NPRP has not 
provided any evidence from witnesses to support its allegation and, according to the 
Government, no complaint from workers was brought before the commission. 

493. On the contrary, when the government commission examined the case, and in 
particular the written letters of resignation from the NPRP (the Government acknowledges 
that 1,000 workers recently resigned from the union), it found nothing which, either directly 
or indirectly, could have been construed as pressure on the workers concerned to resign. 
Mr. Boychuk himself is said to have confirmed this. Similarly, documents from the 
personnel department contain no evidence that hiring is conditional on membership of any 
particular union. 

494. The Government admits that on 28 August 1998, an association of young port 
workers was set up and registered by the Ilyichevsk City Council. The aim of the 
association, which has 418 members aged between 16 and 33 years, is to help young 
workers realize their creative potential and achieve their goals in all areas of life; to defend 
the rights and interests of young workers; to develop international cooperation, tourism and 
sport; and to promote respect for universal human values. The Government explains that it 
is not necessary to leave any other public association or trade union in order to join this 
young workers' association, as the complainant alleges; most of its members also belong 
to other trade unions and include 81 members of the NPRP. The agreement between the 
association and the port management, which was signed on 26 December 1998, contains 
more specific measures to promote the social development of these young workers. 
According to the Government, the clauses in the agreement relating to the association's 
right to set up work brigades do not violate trade union rights, nor are the association's 
activities those of strike-breakers. 

495. The Government confirms that on 4 September 1998, a workforce meeting took 
place to discuss the results of the port's activities over the previous seven months and 
measures to stabilize production and economic activity. Of the 183 elected delegates, 107 
belonged to the PRMTU, 46 to the NPRP, three to the Service Workers' Union, and 27 
belonged to no union at all. The Government maintains that only 19.6 per cent of the 
delegates were managerial staff, deputy or assistant directors or department heads, not 
80 per cent, as the complainant claimed. 

496. At the request of the delegates, the issue of setting up a workers' council was 
discussed at the meeting. Of the 28 members who should have been members of this 
council, only 18 were elected by secret ballot. Ten candidates, including officers of the two 
major unions, the PRMTU and NPRP, failed to win enough votes. The other members of 
the council should be elected at the next conference. It was also decided that the members 
of the council would represent workers and managers on an equal footing (14 members for 
each side). The Government also claims that the respective powers of the council and the 
trade union organizations are clearly defined, a fact that is evidenced by the minutes of the 
meeting of 24 June 1998 of the commission established to review the port's internal 
regulations. These minutes were signed by representatives of management and of the trade 
unions, including the NPRP. The allegation that the workers' council was infringing the 
rights of the NPRP to defend workers' interests is, therefore, according to the Government, 
without foundation. 
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497. The Government acknowledges that, during the meeting in question, delegates 
voted for a moratorium on strikes. The visiting government commission considers that this 
came about, firstly, as a result of the situation which arose in the workforce after the court 
ruling that the planned strike was illegal, and secondly, as a result of the diametrically 
opposed views of the great majority of the workers, on the one hand, and of the NPRP 
representatives, on the other, concerning the manner in which the port management handles 
economic and social development activities. The Government considers that under the 
terms of the collective agreement, the port workers enjoy considerable benefits which most 
of them value. The Government points out that in 1999 the average wage of the port 
workers was 514 hryvnas and that of stevedores and machinery operators was 820 hryvnas, 
as opposed to a national average wage of 166.6 hryvnas. 

498. The Government confirms that the port management proposed a new collective 
agreement for 1999. In accordance with current legislation, a joint committee with 
22 members was established with a view to conducting negotiations leading to a collective 
agreement. The workers' representatives on the committee included five NPRP members 
(the union has a total of 2,874 members), five representatives of the PRMTU (which has 
4,922 members) and one representative of the non-unionized workers. The port manage
ment ensured that the unions and the commission had all the information needed to draft 
the agreement, including documents concerning the social, economic and financial situa
tion of the undertaking. 

499. The Government also acknowledges that the proposed collective agreement 
which was drafted on the basis of current legislation differs considerably from the previous 
agreement. According to the Government, it reflects a position of principle agreed by 
management and the unions. Unlike the previous collective agreement, it does not contain 
any clauses contrary to current legislation. The Government maintains that this implies 
neither a worsening of the legal, financial and social position of port workers, as the 
complainant claims, nor a move to sideline the NPRP and other unions from the task of 
defending workers' social and economic rights. 

500. According to the Government, within the joint commission the NPRP officers 
obstructed any attempts to reach an agreement and refused to allow the matter to be dis
cussed by a workers' meeting, as is required by the Ukrainian Act on collective agreements. 

501. The port management was also inflexible in its attitude towards the wording of 
clauses in the collective agreement defining the specific powers of workers' representatives 
with regard to the drafting of the agreement. The parties did not establish a consultative 
committee. The port's internal regulations do not provide for a specific representative body 
empowered to sign a collective agreement on behalf of the workforce. 

502. According to the Government, the problem is not that the port management has 
obstructed the NPRP's legitimate activities, but rather, that the NPRP's own President and 
activists have seen fit to disregard the other four unions present in the port and have refused 
to cooperate with them. 

503. The Government considers that the vote for strike action by the NPRP con
ference of 18 August 1999 was a flagrant violation of the Settlement of Collective Labour 
Disputes Act. There was no recourse to arbitration or conciliation proceedings which could 
have resolved the matter. In some departments, there was no meeting to elect delegates to 
the meeting which was held for the purpose of voting on strike action. Not all of the port's 
9,236 workers were informed of the vote. According to the Government, most of the 
workers employed in the port's eight terminals were against strike action. 
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504. The government commission also examined the court rulings handed down in 
the present case. It would appear that the judicial authorities took their decisions in the light 
of the fact that the port operates continuously and that, according to the Transport Act, 
strikes are prohibited in continuous-operation transport undertakings. The unlawful nature 
of the strike was confirmed by the National Mediation and Conciliation Service. 

505. Finally, the Government indicates that at the request of the Ministry of Labour, 
the State Prosecutor's Office will be conducting an inquiry with a view to verifying the 
information contained in the complaint alleging that the management violated the rights of 
the NPRP and of its President. 

C. THE COMMITTEE'S CONCLUSIONS 

506. This case concerns allegations of violations of freedom of association 
committed by an employer and the public authorities, namely: (1) the refusal by an 
employer to provide a trade union with premises for its conference; (2) pressure by an 
employer to force members of the complainant trade union to resign from it; (3) use of the 
employer's own funds to set up a young workers' association which signed a no-strike 
agreement; (4) a workforce meeting called by the employer and controlled by management 
which agreed to a moratorium on strike action, and the establishment by the employer of a 
workers' council; (5) pressure on the complainant trade union aimed at forcing it to enter 
into a new collective agreement, and threats to have the agreement signed by the 
management-controlled workers' council in the event of refusal; (6) court rulings that a 
planned strike in the port was illegal; (7) various attempts to obstruct the work of the 
union, such as the seizure of financial records and closure of bank accounts; and 
(8) pressure on workers, acts aimed at curtailing freedom of movement, an attempt to 
abduct the President of the union with the help of the police. 

507. As regards the employer's refusal to provide the complainant with premises for 
its conference, the Committee notes the Government's statements to the effect that the 
same decision was taken with regard to the NPRP's rival organization and that is was 
taken owing to the very short notice given (one day) and to the advantage in postponing 
the meeting for a month to allow discussion of the undertaking's financial situation. While 
stressing that the organization of a trade union conference is a matter for the union 
concerned and should not be subject to interference by the employer, the Committee 
considers that so short a period of notice may justify the employer's refusal to provide 
premises. The Committee also notes that the NPRP was able, despite the refusal to provide 
premises, to hold its conference as planned. 

508. As regards the allegations that pressure was brought to bear by the employer to 
force workers to leave the complainant union, the Committee notes that according to the 
Government, the commission sent to the port found no evidence, either direct or indirect, 
that any such pressure had been put on workers. The Committee notes nevertheless that, 
according to the Government itself, more than 1,000 workers recently resigned from the 
complainant union. The Committee also notes the lack of any reply from the Government 
concerning specific allegations that a declaration had been made at a work brigade 
meeting that the independent trade union would be dissolved because it did not meet the 
requirements of the port management, that sheets of paper were distributed to workers in 
order to invite them to state in writing their intention to leave the independent union, and 
that a union member who protested against these illegal demands was subjected to 
psychological pressure, as the victim himself told the government commission. 
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509. Under these circumstances the Committee is bound to draw the Government's 
attention to the fact that it can be very difficult to prove that an employer has tried to 
induce a worker to leave a trade union when workers fear that they may lose their jobs. 
Given the large number of "resignations" from the complainant union (more than 1,000, 
or almost one-quarter of its total membership), the Committee considers that there should 
be another inquiry by an independent body which has the confidence of both parties, with 
a view to establishing the circumstances of these resignations and assessing the reliability 
of the allegations. If it is found that pressure was brought to bear on the workers to leave 
the union, the Committee requests the Government to ensure that this does not recur and 
to keep it informed of the outcome of the inquiry. 

510. As regards the allegation concerning the use of the employer's own funds to set 
up a young workers' association which signed an agreement under the terms of which 
young workers would be required to work in the port in the event of a strike, the 
Committee notes that the Government denies the allegation that the clause allowing the 
organization to set up work brigades violates trade union rights, since the activities of the 
association in question do not, according to the Government, under any circumstances 
include strike-breaking. The Committee notes that, according to the evidence supplied 
with the complaint, the agreement contains no specific "no-strike" clause. It also notes 
that, according to the Government, several members of the young workers' association 
also belong to the complainant union, the NPRP. In the opinion of the Committee, there is 
nothing in the file which it has in its possession to indicate that the association was set up 
in order to weaken the position of the complainant or to obstruct its activities. However, 
the Government should ensure that the functions carried out by the young workers' 
association do not encroach on the normal activities of a trade union organization. 

511. As regards the workforce meeting called by the employer on 4 September 1998 
in which, according to the complainant, 80 per cent of the participants were managerial 
staff or administrative employees, the Committee notes that, according to the Government, 
only 19.6 per cent of the delegates at this meeting were managerial staff and that of the 
183 elected delegates, 107 belonged to the Trade Union of Maritime Transport Workers of 
Ukraine (PRMTU), 46 to the NPRP, three to the Service Workers' Union and 27 were not 
unionized. The Committee has taken note of the minutes of this meeting of 4 September 
1998 supplied with the complaint, which show that the meeting took place in the presence 
of the municipal authorities, and that it censured the NPRP's actions in calling for strike 
action and declared a moratorium on strike action for as long as the country's economic 
difficulties continued. None of the ten candidates from the major trade unions (the NPRP 
and the PRMTU), including the two leaders, Mr. Boytchuk of the NPRP and Mr. Bryzgalov 
of the PRMTU, were elected to the workers' council. 

512. Given the contradictory statements of the complainant and the Government 
concerning the representativeness of the workforce meeting, the Committee is unable to 
express an opinion on this point. However, the Committee considers that the functions of 
such workers' meetings should not encroach on the role of the trade union organizations. 
It would appear in the present case that the meeting assumed certain trade union functions 
by declaring a moratorium on strikes. The Committee is confirmed in this view by the fact 
that the port management threatened to have the new collective agreement signed by the 
workers' council if the complainant refused to do so. In this regard, the Committee recalls 
that, according to the Collective Agreements Recommendation, 1951 (No. 91), "For the 
purpose of this Recommendation, the term 'collective agreements' means all agreements 
in writing regarding working conditions and terms of employment concluded between an 
employer, a group of employers or one or more employers' organisations, on the one 
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