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Catchwords & Digest

ADMIRALTY - JURISDICTION OF THE HIGH COURT - CONFLICTS OF JURISDICTION - ARBITRATION
AGREEMENT
The owners of a ruined cargo of sugar began an action in rem against the ship which had carried it for the
cargo's value plus interest and costs. The ship was arrested. The shipowners applied for a stay, contending
that the dispute should have been referred to arbitration. The cargo-owners counter-claimed that their
arbitration agreement was incapable of performance within the meaning of the Arbitration Act 1975 s 1, and
that the stay should be refused as the shipowners were not in a position to satisfy any award made against
them: Held (i) although the shipowners were incapable of meeting any award, it was possible that the P and I
club of which they were a member could. Since the cargo-owners had failed to show that the club could not,
the stay would be granted. However, the shipowners' contentions that the ship should automatically be
released upon the grant of a stay, and that no security at all had to be provided for any claim against them,
was wrong. The court had a discretion under RSC Ord 75 r 13(4) to refuse to release the ship unless
alternative security was provided. It was only proper to release a ship unconditionally where the stay would
almost certainly be final and no judgment would subsequently be in need of satisfaction. This was not such a
case.

(ii) The arbitration agreement was perfectly capable of performance; it was irrelevant for the purposes of the
1975 Act that a party was unable to satisfy an award made. The vital factor was whether that party was
capable of involvement in the proceedings up until the date of award.

ARBITRATION - REFERENCE TO ARBITRATION - ARBITRATION AGREEMENTS - SCOPE OF
ARBITRATION AGREEMENT - CONSTRUCTION OF AGREEMENT - WHETHER ARBITRATION
CLAUSE IS INCORPORATED - CLAUSE IN CHARTER-PARTY -- INCORPORATION IN BILL OF LADING
The Rena K was owned by a Panamanian company ('the shipowners'), a oneship company managed and
controlled from Greece. A Mauritian company ('the charterers') chartered the ship in 1977 under a voyage
charterparty to carry from Mauritius to Liverpool a cargo of sugar sold on c.i.f. terms by the charterers to an
English company ('the cargo owners'). The charterparty contained a London arbitration clause and the bills of
lading issued in respect of the shipment provided that 'All terms, clauses, conditions and exceptions including
the Arbitration Clause [in the charterparty were] hereby incorporated'. The bills of lading were endorsed to
the cargo owners. During the voyage almost a quarter of the sugar was ruined and had to be jettisoned.
While the voyage was still in progress the cargo owners brought an action in rem against the Rena K and in
personam against the shipowners claiming, under the bills of lading, damages of £549,000, with interest, for
breach of contract in relation to the carriage of the cargo. The Rena K was entered in the books of a
protection and indemnity association ('the P and I club') which agreed to indemnify the shipowners in respect
of liability for loss of, or damage to, cargo carried in her. Rule 6 of the P and I club's rules provided, however,
that the club was not obliged to indemnify a member in respect of liability unless and until the member had
himself first discharged the liability out of moneys belonging to him absolutely and not by way of loan or
otherwise. Rule 8(k) further provided that the club might reduce the amount of a member's claim if he had not
taken such steps to protect his interests as he would have done if the ship had not been entered for
protection and indemnity. The Rena K arrived in Liverpool in July 1977 and the cargo owners applied ex
parte for a Mareva injunction restraining the shipowners from dealing with moneys payable to their bankers
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in London in respect of freight due under the charterparty. An interim in junction was granted. On 27 July the
Rena K was arrested. On 28 July the shipowners entered an appearance in the action and issued a notice of
motion seeking (i) a stay of the action, under s 1 of the Arbitration Act 1975, on the ground that the dispute to
which the action related was one which the parties had agreed should be referred to arbitration, and (ii) the
release of the Rena K from arrest. Pending the determination of the questions raised by the notice of motion
an agreement was reached between the cargo owners on the one hand and the shipowners and the P and I
club on the other whereby it was arranged that, without prejudice to any rights which the cargo owners might
have, the Rena K would be released from arrest and the club would put up security for the claim on behalf of
the shipowners in the form of a letter of undertaking in the sum of £390,000 (being the current value of the
ship). The letter was to be cancelled and returned to the club if the court subsequently decided (i) that the
shipowners were entitled to a stay, (ii) that as a result of the stay the Rena K should be unconditionally
released, and (iii) that the cargo owners were not entitled, by way of alternative security for their claim, to a
Mareva injunction. On 8 December the shipowners and the P and I club applied by summons for the
determination of the question whether by virtue of the agreement the club was entitled to the cancellation
and return to it of the letter of undertaking given pursuant to it. By consent the summons and the application
for a stay of the original action were heard together. At the hearing the cargo owners contended, inter alia, (i)
that since the dispute between them and the shipowners arose under the bills of lading, and the arbitration
clause in the charterparty related only to disputes arising under it, there was no agreement to refer the matter
to arbitration, (ii) that, in any event, the court should refuse to order a stay of the action because the
arbitration was 'incapable of being performed', within the meaning of s 1(1) of the 1975 Act, as the
shipowners' financial resources were such that, if an award was made against them, they would not be able
to pay the full amount of it, (iii) that, even if the shipowners were entitled to a stay, they were not
automatically entitled to an order for the unconditional release of the ship from arrest, and (iv) that, even if
the shipowners were entitled to such an order, the cargo owners were entitled, by way of alternative security
for their claim, to a Mareva injunction in respect of the ship notwithstanding that the arbitration had not been
commenced: Held (1) the fact that the arbitration clause in the charterparty was expressly incorporated into
the bills of lading showed that the parties to the bills of lading had intended the provisions of that clause to
apply to disputes arising under the bills of lading. It followed that the dispute was one which the parties had
agreed to refer to arbitration; (2) the shipowners were entitled, as at 28 July, to a stay of the cargo owners'
action because - (i) on the true construction of s 1(1) of the 1975 Act the words 'incapable of being
performed' referred only to the question whether an arbitration agreement was capable of being performed
up to the stage when it resulted in an award and did not extend to the question whether, once an award was
made, the party against whom it was made would be capable of satisfying it. Accordingly, for the purposes of
s 1(1), it was irrelevant whether the shipowners would be capable of satisfying any award made against
them; (ii) in any event, the cargo owners had failed to show that if they were to succeed in the arbitration and
obtain an award in respect of the full amount of their claim the shipowners would be incapable of satisfying it,
for although it had been established that the shipowners would not be able to satisfy more than half of it out
of their own resources, the possibility that the P and I club would in fact satisfy the award direct on its
member's behalf had not been eliminated; (3) there was nothing in s 1(1) of the 1975 Act which obliged the
court, whenever it granted a stay of action in rem in which security had been obtained, to make an order for
the unconditional release of that security. Under RSC Ord 75, r 13(4), the court had a discretion as to what
order it would make with regard to such security. In a case where the stay would in all probability be final,
and there would in consequence be no judgment in the action to be satisfied, the court should exercise its
discretion by ordering the release of the security, but in a case where the stay might not be final and there
might therefore be a judgment in the action to be satisfied, the court should exercise its discretion either by
refusing to release the security or by releasing it subject to a condition that the defendant provide alternative
security for payment of any award in the arbitration. In the instant case, if an award was made against the
shipowners and they were unable to satisfy it, the cargo owners would be entitled to have the stay of the
action removed and to proceed to a judgment in rem in it because a cause of action in rem did not become
merged in an arbitration award. It followed (i) that the shipowners were not entitled, as at 28 July, along with
and consequent on the stay of the action, to the unconditional release of the ship from arrest, and (ii) that the
P and I club was not entitled to the return and cancellation of its letter of undertaking.

Per curiam: under s 12(6)(f) and (h) of the Arbitration Act 1950 the court has power to grant a Mareva
injunction for the purpose of, and in relation to, an arbitration which has not yet been commenced, and to do
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so subject to a term providing for the arbitration to be commenced within a specified time, together with such
other terms, if any, as the court thinks fit.
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